




Digitized by the Internet Archive

in 2008 with funding from

IVIicrosoft Corporation

http://www.archive.org/details/annotatedconstitOObake



^^



^u^v'^.'J^^^^P

«a -wr^ T. -I

- -i









ANNOTATED

CONSTITUTION

OF THE

UNITED STATES

BY

A. j' BAKER
Of the Iowa Bab , y

CHICAGO
CALLAGHAX AND COMPAXY

1891



p:

'

BRARY 1

870fiA

Copyright, 1891,

BY

CALLAGHAN AND COMPANY.

STATE JOURNAL PRINTING COMPANY,

Printeks akd Stereotypers,

madisok, wis.



PREFACE.

The purpose of this edition of the Constitution of the United

States is to furnish to the bar of the I^ation a complete digest

of the decisions of the Supreme Court of the United States,

wherein is called in question any of the provisions of the Con-

stitution, arranged under the headings of the several articles,

sections and clauses upon which the decisions are predicated

;

thereby making a complete and ready reference to the case,

and giving the exact point decided in each case, so as to save

the labor of searching through numerous and long opinions to

find the exact question desired.

Persons unfamiliar with litigation would naturally and or-

dinarily suppose that after more than a century of judicial

history these constitutional questions would all be settled luid

determined, so that they would rarely arise in litigated cases.

Experience teaches a different lesson ;- and the facts are that

never during the history of the Nation were there so many

grave constitutional questions brought before the courts as

during the last decade ; and they are still arising, and Avill

continue to arise under our increasing wealth and commerce.

The multiplication of corporations in the conduct of all

lines of business, and the diversity of operations attending

them, the extending and consolidating of the numerous lines

of railroad, and the transportation of freight and passengers

interstate thereon; the privileges and exemptions granted by

states and municipalities to corporate bodies, and the ques-

tions of contractual obligations arising therein ; the questions

growing out of the late civil war and the reconstruction of
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the states in rebellion, together with the three last amend-

ments, are some of the causes which have brought and will

continue to bring these great fundamental questions before

the courts.

The compiler therefore places this annotated copy of the

Constitution before the profession, with the confident belief

that it will be a means of lightening to a great extent the

labor of an abeady overworked profession.

A. J. Bakee.
Des Moines, Iowa,

July, 1891.
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DECLARATION OF INDEPENDENCE.

m CONGRESS, JULY 4, 1776.

THE U:NrANIMOUS DECLAEATION OF THE THIE-

TEEN UNITED STATES OF AMEEICA.

When, in the course of human events, it becomes necessary

for one people to dissolve the political bands which have con-

nected them with another, and to assume among the powers

of the earth, the separate and equal station to which the laws

of nature and of nature's God entitle them, a decent respect

to the opinions of mankind requires that thev should declare

the causes which impel them to the separation.

We hold these truths to be self-evident: that all men

are created equal ; that they are endowed by their Creator

with certain unalienable rights; that among these are life,

liberty, and the pursuit of happiness. That, to secure these

rights, governments are instituted among them, deriving their

just powers from the consent of the governed; that whenever

any form of government becomes destructive of these ends, it

is the right of the people to alter or abohsh it, and to institute

a new government, laying its foundation on such princijiles,

and organizing its powers in such form as to them shall seem

most likely to eifect their safety and happiness. Prudence,

indeed, Avill dictate, that governments long established should

not be changed for lioht and transient causes; and accord-

ingly all experience hath shown, that mankind are more dis-

posed to suffer, while evils are sufferable, than to right them-

selves by abolishing the forms to which they are accustomed.

But when a long train of abuses and usurpations, pursuing in-

variably the same object, evinces a design to reduce them under
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absolute despotism, it is their right, it is their duty to throw-

off such government, and to ])rovide new guards for their

future security. Such has been the patient sufferance of these

colonies ; and such is now the necessity which constrains them

to alter their former system of government. The history of

the present king of Great Britain is a history of repeated in-

juries and usurpations, all having in direct object the estab-

lishment of an absolute tyranny over these states. To prove

this, let facts be submitted to a candid world.

He has refused his assent to laws the most wholesome and

necessary for the public good.

He has forbidden his governors to pass laws of immediate

and pressing importance, unless suspended in their operation

till his assent should be obtained, and, when so suspended, he

has utterly neglected to attend to them.

He has refused to pass other laws for the accommodation of

large districts of people, unless those people would relinquish

the right of representation in the legislature— a right ines-

timable to them, and formidable to tyrants only.

He has called together legislative bodies, at places unusual,

uncomfortable, and distant from the repository of their public

records, for the sole purpose of fatiguing them into compli-

ance with his measures.

He has dissolved representative houses repeatedly, for op-

posing, with manly firmness, his invasions on the rights of the

people.

He has refused for a long time after such dissolutions, to

cause others to be elected; whereby.the legislative powers, in-

capable of annihilation, have returned to the people at large,

for their exercise ; the state remaining, in the meantime, ex-

posed to all the dangers of invasion from without, and convul-

sions within.

He has endeavored to prevent the population of these

states ; for that purpose obstructing the laws for naturaliza-

tion of foreigners ; refusing to pass others, to encourage their

migration hither, and raising the conditions of new appropri-

ations of lands.

He has obstructed the administration of justice, by refusing

his assent to laws for establishing judiciary powers.

He has made judges dependent on his will alone, for the
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tenure of their offices, and the amount and payment of their

salaries.

lie has erected a multitude of new offices, and sent hither

swarms of officers to harass our })eople and eat out their sub-

stance.

He has kept among us, in times of peace, standing armies,

without the consent of our legislatures.

He has affected to render the military independent of, and

superior to, the civil power.

He has combined with others, to subject us to a jurisdiction,

foreign to our constitution, and unacknowledged by our laws

;

giving his assent to their acts of pretended legislation.

For quartering large bodies of armed troops among us

:

For ])rotecting them by a mock trial, from punishment for

any murders which they should commit on the inhabitants of

these states:

For cutting off our trade with all parts of the world

:

For imposing taxes on us, without our consent

:

For depriving us, in many cases, of the benefits of trial by

jury:

For transporting us beyond seas, to be tried for pretended

offences

:

For abolishing the free system of English laws in a neigh-

boring province, establishing therein an arbitrary govern-

ment, and enlarging its boundaries, so as to render it at once

an example and fit instrument for introducing the same abso-

lute rule into these colonies

:

For taking away our charters, abolishing our most valuable

laws, and altering fundamentally the forms of our govern-

ments :

For suspending our own legislatures, and declaring them-

selves invested with power to legislate for us in all cases

whatsoever.

He has abdicated government here, by declaring us out of

his protection, and waging war against us.

He has plundered our seas, ravaged our coasts, burnt our

towns, and destroyed the lives of our people.

He is, at this time, transporting large armies of foreign

mercenaries to complete the works of death, desolation, and

tyranny, already begun, with circumstances of cruelty and
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perfidy, scarcely paralleled in the most barbarous ages, and
totally unworthy the head of a civilized nation.

lie has constrained our fellow-citizens, taken captive on the

high seas, to bear arms against their country, to become the

executioners of their friends and brethren, or to fall themselves

by their hands.

He has excited domestic insurrections amongst us, and has

endeavored to bring on the inhabitants of our frontiers, the

merciless Indian savages, whose known rule of warfare is an

undistinguished destruction of all ages, sexes and conditions.

In every stage of these oppressions we have j)etitioned for

redress, in the most humble terms; our repeated petitions

have been answered only by repeated injury. A prince, whose

character is thus marked by every act which may define a

tyrant, is unfit to be the ruler of a free people.

IS^or have we been wanting in attentions to our British

brethren. We have warned them, from time to time, of at-

tempts, by their legislature, to extend an unw^arrantable juris-

diction over us. We have reminded them of the circumstances

of our emigration and settlement here. We have appealed to

their native justice and magnanimity ; and we have conjured

them, by the ties of our common kindred, to disavow these

usurpations, which would inevitably interrupt our connexions

and correspondence. They, too, have, been deaf to the voice

of justice, and of consanguinity. We must, therefore, acquiesce

in the necessity which denounces our separation, and hold

them, as w^e hold the rest of mankind, enemies in war, in peace

friends.

We, therefore, the representatives of the United States of

America, in general congress assembled, appealing to the

Supreme Judge of the world, for the rectitude of our inten-

tions, do, in the name and by the authority of the good people

of these colonies, solemnly publish and declare, that these

united colonies are, and of right ought to be, free and inde-

pendent states ; that they are absolved from all allegiance to

the British crown, and that aU political connexion between

them and the state of Great Britain, is, and ought to be totally

dissolved ; and that as free and independent states, they have

full power to levy war, conclude ])eace, contract alliances,

establish commerce, and do all other acts and things, which
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independent states may of rinht do. And for tlie support of

this declaration, Avitli a ili*m reliance on the ])rotection of

Divine J'rovidciice, we niulually |)lcdo-e to each other, our

lives, our fortunes, and our sacred honor.

John Hancock.
JVew IlampsMrc.— Josiah 13artlett, William AVhipple, Mat-

thew Thornton.

Ilassaelnwetts Bay.— Samuel Adams, John Adams, liobert

Treat Paine, Elbridge Gerry.

Rhode Island, dbc.— Stephen Hopkins, William Ellery.

Connecticut.— Eoger Sherman, Samuel lluntino-tun, Will-

iam Williams, Oliver Wolcott.

New York.— William Floyd, Philip Livingston, Francis

Lewis, Lewis Morris.

New Jersey.— Kichard Stockton, John AVitherspoon, Fran-

cis Hopkinson, John Hart, Abraham Clark.

Pennsylvania.— Eobert Morris, Benjamin Push, Benjamin
Franklin, John Morton, George Clymer, James Smith, George
Taylor, James Wilson, George Eoss.

Delaware.— Caesar Eodney, George Eead, Thomas M'Kean.
Maryland.— Samuel Chase, William Paca, Thomas Stone,

Charles Carroll of Carrollton.

Virginia.— George Wythe, Eichard Henry Lee, Thomas
Jefferson, Benjamin Harrison, Thomas JS'elson, Jun., Francis

Lightfoot Lee, Carter Braxton.

North Carolina.— William Hooper, Joseph Hewes, John
Penn.

South Carolina.— Edw^ard Eutledge, Thomas Hayward, Jun.,

Thomas Lynch, Jun., Arthur Middleton.

Georgia.— Button Gwinnett, Lyman Hall, George Walton.





ARTICLES OF CONFEDERATION.

Articles of Confederation and Perpetual Union letu:een the

States of New Hampshire, Massachusetts Bay, Bhode

Island and Providence Plantations, Connecticut, Neio

York, New Jersey, Pennsylvania, Delaware, Maryland,

Vir(/i?iia, North Carolina, South Carolina, and Georgia.

Article I. The style of this Confederacy shall be, '' The

United States of America."

Art. II. Each State retains its sovereignty, freedom, and

independence, and every power, jurisdiction, and right, Avhich

is not by this Confederation expressly delegated to the United

States in Congress assembled.

Art. III. The said States hereby severally enter into a firm

league of friendship with each other, for their common de-

fense, the security of their liberties, and their mutual and gen-

eral welfare, binding themselves to assist each other against

all force offered to, or attacks made upon them, or any of

them, on account of religion, sovereignty, trade, or any other

pretense whatever.

Art. IY. The better to secure and perpetuate mutual friend-

ship and intercourse among the people of the different States

in this Union, the free inhabitants of each of these States,

paupers, vagabonds, and fugitives from justice excepted, shall

be entitled to all privileges and immunities of free citizens in

the several States ; and the people of each State shall have

free ingress and egress to and from any other State, and shall

enjoy therein all the privileges of trade and commerce subject

to the same duties, impositions, and restrictions as the inhab-

itants thereof respectively; provided that such restrictions

shall not extend so far as to i)revent tlie removal of property

imported into any State to any other State of which the owner
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is an inhabitant
;
provided also that no imposition, duties, or

restriction shall be laid by any State on the property of the

United States or either of them. If any person guilty of, or

charged with, treason, felony, or other high misdemeanor in

any State shall flee from justice and be found in any of the

United States, he shall, upon demand of the governor or ex-

ecutive power of the State from Avhich he fled, be delivered

u]-) and removed to the State having jurisdiction of his offense.

Full faith and credit shall be given in each of these States to

the records, acts, and judicial proceedings of the courts and

magistrates of every other State.

Art. Y. For the more convenient management of the gen-

eral interests of the United States, delegates shall be annually

appointed in such manner as the Legislature of each State

shall direct, to meet in Congress on the first Monday in Xo-

vember in ever}^ year, with a power reserved to each State to

recall its delegates, or any of them, at any time within the

year, and to send others in their stead for the remainder of

the year. jSTo State shall be represented in Congress by less

than two, nor by more than seven members ; and no person

shall be capable of being a delegate for more than three years

in any term of six years ; nor shall any person, being a dele-

gate, be capable of holding any office under the United States

for which he, or another for his benefit, receives any salary,

fees, or emolument of any kind. Each State shall maintain its

own delegates in any meeting of the States and while they act

as members of the Committee of the States. In determining

questions in the United States in Congress assembled, each

State shall have one vote. Freedom of speech and debate in

Congress shall not be impeached or questioned in any court

or place out of Congress ; and the members of Congress shall

be protected in their persons from arrests and imprisonment

during the time of their o:oino: to and from, and attendance on,

Congress, except for treason, felony, or breach of the peace.

Art. YI. Xo State, without the consent of the United

States, in Congress assembled, shall send any embassy to, or

receive any embassy from, or enter into any conference, agree-

ment, alliance, or treaty with any king, prince, or state ; nor

shaU any person holding any office of profit or trust under the

United States, or any of them, accept of any present, emolu-
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ment, office, or title of any kind Avliatever from any king,

prince, or foreign state; nor shall the United States, in ('on-

gress assembled, or any of them, grant any titl(3 ())" nohility.

No two or more States shall enter into any trenty, confed-

eration, or alliance Avhatever between them, without the con-

sent of the United States, in Congress assembled, specifying

accurately the pur])oses for which the same is to be entered

into, and how long it shall continue.

No State shall lay any imposts or duties which may inter-

fere with any stipulations in treaties entered into by the

United States, in Congress assembled, with any king, ])rince,

or state, in pursuance of any treaties already proposed by Con-

gress to the courts of France and Spain.

No vessels of war shall be kept np in time of peace by any

State, except such number only as shall be deemed necessary

by the United States, in Congress assembled, for the defense

of such State or its trade, nor shall any body of forces be kept

up by any State in time of peace, except such number only as,

in the judgment of the United States, in Congress assembled,

shall be deemed requisite to garrison the forts necessary for

the defense of such State; but every State shall always keep

up a well-regulated and disciplined militia, suificiently armed

and accoutred, and shall provide and constantly have ready for

use in public stores a due number of field-pieces and tents, and

a proper quantity of arms, ammunition, and camp equipage.

No State shall engage in any war without the consent of

the United States, in Congress assembled, unless such State

be actually invaded by enemies, or shall have received certain

advice of a resolution being formed by some nation of Indians

to invade such State, and the danger is so imminent as not to

admit of a delay till the United States, in Congress assembled,

can be consulted ; nor shall any State grant commissions to

any ships or vessels of war, nor letters of marque or re])risal,

except it be after a declaration of war by the United State?,

in Congress assembled, and then only against the kingdom or

state, and the subjects thereof, against which war has been so

declared, and under such regulations as shall be established by

the United States, in Congress assembled, unless such State

be infested by pirates, in which case vessels of war may be

fitted out for that occasion, and kept so long as the danger
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shall continue, or until the United States, in Congress assem-

bled, shall determine otherwise.

Art. YII. When land forces are raised by any State for

the common defense, all officers of or under the rank of Colonel

shall be appointed by the Legislature of each State respectively

by whom such forces shall be raised, or in such manner as

such State shall direct, and all vacancies shall be filled up by
the State which first made the appointment.

Art. YIII. All charges of war, and all other expenses that

shall be incurred for the common defense, or general welfare,

and allowed by the United States, in Congress assembled, shall

be defrayed out of a common treasury, which shall be sup-

plied by the several States in proportion to the value of all

land \vithin each State, granted to, or surveyed for, any per-

son, as such land and the buildings and improvements thereon

shall be estimated, according to such mode as the United

States, in Congress assembled, shall, from time to time, direct

and appoint. The taxes for paying that proportion shall be

laid and levied by the authority and direction of the Legisla-

tures of the several States, within the time agreed upon by the

United States, in Congress assembled.

Art. IX. The ITnited States, in Congress assembled, shall

have the sole and exclusive right and power of determining on
peace and war, except in the cases mentioned in the sixth

Article ; of sending and receiving ambassadors ; entering into

treaties and alliances, provided that no treaty of commerce
shall be made, whereby the legislative power of the respective

States shall be restrained from imposing such imposts and
duties on foreigners as their own people are subjected to, or

from prohibiting the exportation or importation of any species

of goods or commodities Avhatever ; of establishing rules for

deciding, in all cases, what captures on land and water shall

be legal, and in what manner prizes taken by land or naval

forces in the service of the United States shall be divided or

appropriated ; of granting letters of marque and reprisal in

times of peace ; appointing courts for the trial of piracies and
felonies committed on the high seas ; and establishing courts

for receiving and determining finally appeals in all cases of

captures
;
provided that no member of Congress shall be ajD-

pointed a judge of any of the said courts.
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The United States, in Congress assembied, shall also be the

last resort on a])peal in all disputes and dilF<irences now sub-

sisting, or tliat hereafter may arise between two or more

States concerning boundary, jurisdiction, or any other cause

whatever ; Avhich authority shall alwa^'s be exercised in the

manner following : Whenever the legislative or executive au-

thority, or lawful agent of any State in controversy Avitli an-

other, shall present a petition to Congress, stating the matter

in question, and praying for a hearing, notice thereof shall be

given b}^ order of Congress to the legislative or executive au-

thority of the other State in controversy, and a day assigned

for the appearance of the parties by their lawful agents, who
shall then be directed to appoint, by joint consent, commis-

sioners or judges to constitute a court for hearing and determin-

ing the matter in question ; but if they cannot agree, Congress

shall name three persons out of each of the United States, and

from the list of such persons each party shall alternately strike

out one, the petitioners beginning, until the number shall be

reduced to thirteen ; and from that number not less than seven

nor more than nine names, as Congress shall direct, shall, in

the presence of Congress, be drawn out by lot ; and the persons

whose names shall be so drawn, or any five of them, shall be

commissioners or judges, to hear and finally determine the

controversy^, so always as a major part of the judges who shall

hear the cause shall agree in the determination ; and if either

party shall neglect to attend at the day appointed, without

showing reasons which Congress shall judge sufficient, or being

present, shall refuse to strike, the Congress shall proceed to

nominate three persons out of each State, and the secretary of

Congress shall strike in behalf of such party absent or refusing

;

and the judgment and sentence of the court, to be appointed

in the manner before prescribed, shall be final and conclusive

;

and if any of the parties shall refuse to submit to the authority

of such court, or to appear or defend their claim or cause, the

court shall nevertheless proceed to pronounce sentence or

judgment, Avhich shall in like manner be final and decisive

;

the judgment or sentence and other proceedings being in either

case transmitted to Congress, and lodged among the acts of

Congress for the security of the parties concerned
;
provided,

that every commissioner, before he sits in judgment, shall take
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an oatb, to be administered by one of tbe judges of tbe supreme

or superior court of tbe State wbere tbe cause sball be tried,

" well and truly to bear and determine tbe matter in question,

according to tbe best of bis judgment, witbout favor, affection,

or bope of reward." Provided, also, tbat no State sball be

dejn'ived of territory for the benefit of tbe United States.

All controversies concerning tbe private rigbt of soil claimed

under different grants of two or more States, whose jurisdic-

tions, as they may respect such lands, and tbe States which

passed such grants are adjusted, tbe said grants or either of

them being at the same time claimed to have originated ante-

cedent to such settlement of jurisdiction, sball, on the petition

of either party to tbe Congress of tbe United States, be finally

determined, as near as may be, in tbe same manner as is before

prescribed for deciding disputes respecting territorial jurisdic-

tion between different States.

Tbe United States, in Congress assembled, sball also have

the sole and exclusive right and power of regulating the alloy

and value of coin struck by their own authority, or by that of

the respective States ; lixing tbe standard of weights and meas-

ures throughout tbe United States; regulating the trade and

managing all affairs with the Indians, not members of any of

the States
;
provided that the legislative right of any State,

w^ithin its own limits, be not infringed or violated ; estabb sh-

ing and regulating post-ofRces from one State to another,

throughout all the United States, and exacting such postage

on tbe papers passing through tbe same as may be requisite to

defray the expenses of the said office ; appointing all officers

of tbe land forces in the service of the United States, except-

ing regimental officers ; appointing all tbe officers of the naval

forces, and commissioning all officers whatever in the service

of the United States ; making rules for the government and

regulation of the said land and naval forces, and directing

their operations.

The United States, in Congress assembled, shall have au-

thority to appoint a committee, to sit in tbe recess of Con-

gress, to be denominated " A Committee of the States," and

to consist of one delegate from each State, and to appoint

such other committees and civil officers as may be necessary

for managing the general affairs of the United States under
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their direction; to appoint one of their num])er to ])reside;

provided that no person sliall be allowed to serve in the (jllice

of president more than one year in niiy term of three years;

to ascertain the necessai'y sums of monc}^ to be i"ais(Ml for the

service of the United States, and to appro])riate and ap])ly the

same for defraying- the public expenses; to boiTow money or

emit bills on the credit of the United States, ti-ansmittiiio-

every half year to the respective States an account of the

sums of money so borrowed or emitted ; to build and equip a

navy ; to agree upon the number of land forces, and to make
requisitions from each State for its quota, in proportion to the

number of Avhite inhabitants in such State, which requisition

shall be binding; and thereupon the Legislature of each State

shall appoint the regimental officers, raise the men, and clothe,

arm, and ecjuip them in a soldier-like manner, at the expense

of the United States; and the officers and men so clothed,

armed, and equipped shall march to the place appointed, and

within the time agreed on by the United States, in Congress

assembled ; but if the United States, in Congress assembled,

shall, on consideration of circumstances, judge proper that any

State should not raise men, or should raise a smaller number
than its quota, and that any other State should raise a gi'eater

number of men than the quota thereof, such extra number
shall be raised, officered, clothed, armed, and equipped in the

same manner as the quota of such State^ unless the Legislature

of such State shall judge that such extra number can not be

safely spared out of the same, in which case they shall raise,

officer, clothe, arm, and equip as many of such extra number
as they judge can be safely spared, and the officers and men
so clothed, armed, and equipped shall march to the place ap-

pointed, and within the time agreed on by the United States,

in Congress assembled.

The United States, in Congress assembled, shall never en-

gage in a war, nor grant letters of marque and reprisal in

time of peace, nor enter into any treaties or alliances, nor coin

money, nor regulate the value thereof, nor ascertain the sums

and expenses necessary for the defense and welfare of the

United States, or any of them, nor emit bills, nor borrow

money on the credit of the United States, nor appropriate

money, nor agree upon the number of vessels of war to be
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Jniilt or purchased, or the number of Lind or sea forces to be

raised, nor appoint a commander-in-chief of the army or navy,

unless nine States assent to the same, nor shall a question on

any other point, except for adjourning from day to day, be

determined, unless by the votes of a majority of the United

States, in Congress assembled.

The Congress of the United States shall have po^ver to ad-

journ to any time within the year, and to any place within

the United States, so that no period of adjournment be for a

longer duration than the space of six months, and shall publish

the journal of their proceedings monthly, except such parts

thereof relating to treaties, alhances, or military operations as

in their judgment require secrecy; and the yeas and nays of

the delegates of each State, on any question, shall be entered

on the journal when it is desired by any delegate ; and the

delegates of a State, or any of them, at his or their request,

shall be furnished with a transcript of the said journal except

such parts as are above excepted, to lay before the Legisla-

tures of the several States.

Akt. X. The Committee of the States, or any nine of them,

shall be authorized to execute, in the recess of Congress, such

of the powers of Congress as the United States, in Congress

assembled, by the consent of nine States, shall, from time to

time, think expedient to vest them with
;
provided that no

power be delegated to the said Committee, for the exercise of

which, by the Articles of Confederation, the voice of nine

States in the Congress of the United States assembled is

requisite.

Art. XL Canada, acceding to this Confederation, and join-

ing in the measures of the LTnited States shall be admitted

into, and entitled to all the advantages of this Union; but no

other colony shall be admitted into the same, unless such ad-

mission be agreed to by nine States.

Aet. XIL All bills of credit emitted, moneys borrowed, and

debts contracted by or under the authority of Congress, be-

fore the assembling of the United States, in pursuance of the

present Confederation, shall be deemed and considered as a

charge against the United States, for payment and satisfaction

whereof the said United States and the public faith are hereby

solemnl}^ pledged.



ARTICLES OF CONFEDEKATION. IXVll

Akt. XIII. Every State shall abide by the determinations

of the United States, in Cono-ress assembled, on all questions

which by this Confederation are submitted to them. And the

Articles of this Confederation shall be inviolal)ly observed by

every State, and the Union shall be ])erpetual; nor shall any

alteration at any time hereafter be made in any of them, un-

less such alteration be agreed to in a Congress of the United

States, and be afterwards confirmed by the Legislatures of

every State.

And whereas it hath pleased the great Governor of the

world to incline the hearts of the Legislatures we respectively

represent in Congress to approve of, and to authorize ns to

ratify, the said Articles of Confederation and perpetual Union,

know ye, that we, the undersigned delegates, by virtue of the

power and authority to us given for that purpose, do, by these

presents, in the name and in behalf of our respective constitu-

ents, fully and entirely ratify and confirm each and every of

the said Articles of Confederation and perpetual Union, and

all and singular the matters and things therein contained.

And we do further solemnly plight and engage the faith of

our respective constituents, that they shall abide by the deter-

minations of the United States, in Congress assembled, on all

questions which by the said Confederation are submitted to

them ; and that the Articles thereof shall be inviolably ob-

served by the States we respectively represent, and that the

Union shall be perpetual. In witness whereof, we have here-

unto set our hands in Congress. Done at Philadelphia, in the

State of Pennsylvania, the ninth day of July, in the year of

our Lord 1778, and in the third year of the Independence of

America.
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]niilt or purchased, or tlie number of land or sea forces to be

raised, nor appoint a commander-in-chief of the army or navy,

unless nine States assent to the same, nor shall a question on

any other point, except for adjourning from day to day, be

determined, unless by the votes of a majority of the United

States, in Congress assembled.

The Congress of the United States shall have power to ad-

journ to any time within the year, and to any place within

the United States, so that no period of adjournment be for a

longer duration than the space of six months, and shall publish

the journal of their proceedings monthly, except such parts

thereof relating to treaties, alhances, or military operations as

in their judgment require secrecy; and the yeas and nays of

the delegates of each State, on any question, shall be entered

on the journal when it is desired by any delegate ; and the

delegates of a State, or any of them, at his or their request,

shall be furnished with a transcript of the said journal except

such parts as are above excepted, to lay before the Legisla-

tures of the several States.

Art. X. The Committee of the States, or any nine of them,

shall be authorized to execute, in the recess of Congress, such

of the powers of Congress as the United States, in Congress

assembled, by the consent of nine States, shall, from time to

time, think expedient to vest them with
;
provided that no

power be delegated to the said Committee, for the exercise of

which, by the Articles of Confederation, the voice of nine

States in the Congress of the United States assembled is

requisite.

Art. XL Canada, acceding to this Confederation, and join-

ing in the measures of the United States shall be admitted

into, and entitled to all the advantages of this Union; but no

other colony shall be admitted into the same, unless such ad-

mission be agreed to by nine States.

Art. XIL All bills of credit emitted, moneys borrowed, and

debts contracted by or under the authority of Congress, be-

fore the assembling of the United States, in jDursuance of the

present Confederation, shall be deemed and considered as a

charge against the United States, for payment and satisfaction

whereof the said United States and the public faith are hereby

solemnly pledged.
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Art. XIII. Every State shall al)i(le by the deterniinations

of the United States, in Congress assembled, on all questions

which by this Confederation are submitted to them. And the

Articles of this Confederation shall be inviolal)ly o])served by

every State, and the Union shall be i)erpetual; nor shall any

alteration at any time hereafter be made in any of them, un-

less such alteration be agreed to in a Congress of the United

States, and be afterwards confirmed by the Legislatures of

every State.

And whereas it hath pleased the great Governor of the

world to incline the hearts of the Legislatures we respectively

represent in Congress to approve of, and to authorize ns to

ratify, the said Articles of Confederation and perpetual Union,

know ye, that we, the undersigned delegates, by virtue of the

power and authority to us given for that purpose, do, by these

presents, in the name and in behalf of our respective constitu-

ents, fully and entirely ratify and confirm each and every of

the said Articles of Confederation and perpetual Union, and

all and singular the matters and things therein contained.

And we do further solemnly plight and engage the faith of

our respective constituents, that they shall abide by the deter-

minations of the United States, in Congress assembled, on all

questions which by the said Confederation are submitted to

them ; and that the Articles thereof shall be inviolably ob-

served by the States we respectively represent, and that the

Union shall be perpetual. In witness whereof, we have here-

unto set our hands in Congress. Done at Philadelphia, in the

State of Pennsylvania, the ninth day of July, in the year of

our Lord 1YT8, and in the third year of the Independence of

America.





COlsrSTITUTION

or TUE

UNITED STATES OF AMERICA,

PKEAMBLE.

We the people of the United States, in order to form a more

perfect union, establish justice, insure domestic tranquillity,

provide for the common defense, promote the general welfare,

and secure the blessings of liberty to ourselves and our posterity,

do ordain and establish this Constitution for the United States

of America.

AETICLE I.

LEGISLATIVE DEPARTMENT.

Section I.

CONGRESS IN GENERxiL.

All legislative powers herein granted shall be vested in a

Congress of the United States, which shall consist of a Senate

and House of Eepresentatives.

Section II.

noiJSE OF representatives.

1. The House of Eepresentatives shall be composed of mem-

bers chosen every second year by the people of the several

States ; and the electors in each State shall have the qualifica-

tions requisite for electors of the most numerous branch of

the State Legislature.

2. ISTo person shall be a representative who shall not have

attained to the age of twenty-five years, and been seven years a

citizen of the United States, and who shall not, when elected,

be an inhabitant of that State in which he shall be chosen.
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3. Representatives and direct taxes sliall be apportioned

among the several States which may be included within this

Union, according to their respective numbers, which shall be

determined by adding to the whole number of free persons,

including those bound to service for a term of 3^ears, and ex-

cluding Indians not taxed, three-fifths of all other persons.

The actual enumeration shall be made within three years after

the first meeting of the Congress of the United States, and

within every subsequent term of ten years, in such manner

as they shall by law direct. The number of representatives

shall not exceed one for every thirty thousand, but each State

shall have at least one representative ; and until such enumer-

ation shall be made, the State of l^ew Hampshire shall be en-

titled to choose three, Massachusetts eight, Rhode Island and

Providence Plantations one, Connecticut five, l^ew York six,

:N'ew Jersey four, Pennsylvania eight, Delaware one, Mary-

land six, Virginia ten, l^orth CaroUna five. South Carolina

^Ye, and Georgia three.

-1. AVhen vacancies happen in the representation from any

State, the executive authority thereof shall issue writs of elec-

tion to fill such vacancies.

5. The House of Representatives shall choose their speaker

and other officers, and shall have the sole power of impeach-

ment.
Section III.

SENATE.

1

.

The Senate of the United States shall be composed of two

senators from each State, chosen by the Legislature thereof for

six years, and each senator shall have one vote.

2. Immediately after they shall be assembled in consequence

of the first election, they shall be divided, as equally as may

be, into three classes. The seats of the senators of the first

class shall be vacated at the expiration of the second year, of

the second class at the expiration of the fourth year, and of

the third class at the expiration of the sixth year, so that one-

third may be chosen every second year ; and if vacancies hap-

pen, by resignation or otherwise, during the recess of the

Legislature of any State, the executive thereof may make

temporary appointments until the next meeting of the Legis-

lature, which shall then fill such vacancies.
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3. ]^o person shall 1)0 a seiiatoiMvlio sliall not liavo attained

to the age of thirty years, and been nine years a citizen of the

United States, and Avho shall not, when electeil, be an inhab-

itant of that State for which he shall be chosen.

•i. The Yice-President of the United States shall be Presi-

dent of the Senate, but shall have no vote, unless they be

e(]ually divided.

5. The Senate shall choose their officers, and also a presi-

dent pro tempore, in the absence of the Vice-President, or

when he shall exercise the olRce of President of the United

States.

G. The Senate shall have the sole power to try all impeach-

ments. When sitting for that purpose, they shall be on oath

or affirmation. When the President of the United States is

tried, the chief justice shall preside ; and no person shall be

convicted without the concurrence of two-thirds of the mem-

bers present.

Y. Judgment in case of impeachment shall not extend farther

than to removal from office, and disqualification to hold and

enjoy any office of honor, trust, or profit under the United

States ; but the party convicted shall, nevertheless, be liable

and subject to indictment, trial, judgment, and punishment

according to law.

Section IY.

both houses.

1. The times, places, and manner of holding elections for

senators and representatives shall be prescribed in each State

by the Legislature thereof; but the Congress nuiy at any time,

by law-, make or alter such regulations, except as to the place

of choosing senators.

2. The Congress shall assemble at least once in every year,

and such meeting shall be on the first Monday in December,

unless they shall by law appoint a different day.

Section Y.

the houses sepakately.

1. Each house sliall be the judge of the elections, returns,

and qualifications of its own members, and a majority of each

shall constitute a quorum to do business; but a smaller num-
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ber may adjourn from day to day, and may be antborized to

compel tbe attendance of absent members, in sncb manner and
under such penalties as each bouse may provide.

2. Each bouse may determine the rules of its proceedings,

punisb its members for disorderly behavior, and, with the con-

currence of two-thirds, expel a member.

3. Each house shall keep a journal of its proceedings, and

from time to time publish the same, excepting such parts as

may in their judgment require secrecy ; and the yeas and nays

of the members of either house, on any question, shall, at the

desire of one-fifth of those present, be entered on the journaL

4. Neither house during the session of Congress shall, with-

out the consent of the other, adjourn for more than three

days, nor to any other place than that in which the two houses

shall be sitting.

Sectiox YI.

disabilities of membeks.

1. The senators and representatives shall receive a compen-

sation for their services, to be ascertained by law and paid out

of the treasury of the United States. They shall in all cases,

except treason, felon}^, and breach of the peace, be privileged

from arrest during their attendance at the session of their re-

spective houses, and in going to or returning from the same;

and for any speech or debate in either house, the}^ shall not

be questioned in any other place.

2. Xo senator or representative shall, during the tune for

which he was elected, be appointed to any civil office under

the authority of the United States, which shall have been

created, or the emoluments w^hereof shall have been increased,

during such time ; and no person holding any office under the

United States shall be a member of either house during his

continuance in office.

Section YII.

mode of passing laws.

1. All bills for raising revenue shall originate in the House
of Representatives; but the Senate may propose or concur

with amendments, as on other bills.

2. Every bill wliich shall have passed the House of Eepre-

sentatives and the Senate shall, before it become a law, be

presented to the President of the United States ; if he approve,
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lie shall sign it ; but if not, he shall return it, -with his ohjoctions,

to that house in which it shall have originated, who shall enter

the ol)jections at large on their journal, and ])roceed to recon-

sider it. If, after such reconsideration, two-thirds of that

house shall agree to pass the bill, it shall be sent, togctlier

Avith the objections, to the other hcjuse, by which it shall like-

wise be reconsidered, and if a])proved hy twothirds of that

house, it shall become a law. l>at in all such cases the votes

of both houses shall be determined by yeas and nays, and the

names of the persons voting for and against the bill shall be

entered on the journal of each house respectively. If any

bill shall not be returned by the President within ten days

(Sundays excepted) after it shall have been presented to him,

the same shall be a law in like manner as if he had signed it,

unless the Congress by their adjournment prevent its return, in

which case it shall not be a law.

3. Every order, resolution, or vote to which the concurrence

of the Senate and House of Eepresentatives may be necessary

(except on a question of adjournment) shall be presented to

the President of the United States ; and before the same shall

take effect, shall be approved by him, or, being disapproved by

him, shall be repassed by two-thirds of the Senate and House

of Representatives, according to the rules and limitations pre-

scribed in the case of a bill.

Section YIII.

powers granted to congress.

The Congress shall have power

:

1. To lay and collect taxes, duties, imposts, and excises, to

pay the debts and provide for the common defense and gen-

eral welfare of the United States; but all duties, imposts, and

excises shall be uniform throughout the United States

;

2. To borrow money on the credit of the United States;

3. To regulate commerce with foreign nations, and among

the several States, and with the Indian tribes

;

4. To establish a uniform rule of naturalization, and uniform

laAVS on the subject of bankruptcies, throughout the United

States

;

5. To coin money, regulate the value thereof and of foreign

coin, and fix the standard of weights and measures

;
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6. To provide for the punishment of counterfeiting the se-

curities and current coin of the United States

;

7. To estabhsh j^ost-offices and post-roads

;

S. To promote the progress of science and useful arts, by
securing for hmited times to authors and inventors the ex-

chisive riglit to their respective writings and discoveries;

9. To constitute tribunals inferior to the Supreme Court

;

10. To define and punish felonies committed on the high

seas, and offenses against the law of nations

;

11. To declare war, grant letters of marque and reprisal,

and make rules concerning captures on land and water

;

12. To raise and support armies; but no appropriation of

money to that use shall be for a longer term than two years

;

13. To provide and maintain a navy

;

14. To make rules for the government and regulation of

the laud and naval forces

;

15. To provide for calling forth the militia to execute the

laws of the Union, suppress insurrections, and repel invasions

;

16. To provide for organizing, arming, and disciplining the

militia, and for governing such part of them as may be em-

ployed in the service of the United States, reserving to the

States respectively the appointment of the officers, and the

authority of training the militia according to the discipline

prescribed by Congress;

17. To exercise exclusive legislation, in all cases whatso-

ever, over such district (not exceeding ten miles square) as

may, by cession of particular States and the acceptance of

Congress, become the seat of government of the United States,

and to exercise like authority over all places purchased, by
the consent of the Legislature of the State, in which the same

shall be, for the erection of forts, magazines, arsenals, dock-

yards, and all other needful buildings ; and

18. To make all laws which shall be necessary and proper

for carrying into execution the foregoing powers, and all other

powers vested by this Constitution in the government of the

United States, or in any department or office thereof.

Sectio]s IX.

POWERS DENIED TO THE UNITED STATES.

1. The migration or importation of such persons as any

of the States now existing shall think proper to admit shall



LEGISLATIVE DEPAR'OIENT. J XXV

not be prohibited by tlie Congress prior to the year one

thousiind eight hundred iind eight; but a tax or duty may be

ini])oscd on such ini})ortation, not exceeding ten dollars for

each person.

ii. 1'he privilege of the writ oi haljeas corpus shall not bo

sus])ended unless when, in case ol' rebellion or invasi(jn, the

public safety may require it.

3. Ko bill of attainder, or ex j>ostfacto law, shall be passed.

4. ^'o ca])itati()n or other direct tax shall be laid, uidess in

proportion to the census or enumeration herein before directed

to be taken.

5. No tax or duty shall be laid on articles exported from

any State.

0. No preference shall be given by any regulation of com-

merce or revenue to the ports of one State over those of an-

other; nor shall vessels bound to or from one State be

obliged to enter, clear, or pay duties in another.

7. No money shall be drawn from the treasury but in con-

sequence of appropriations made by law ; and a regular state-

ment and account of the receipts and expenditures of all pub-

lic money shall be published from time to time.

8. No title of nobility shall be granted by the United States

;

and no person holding any office of profit or trust under them

shall, without the consent of the Congress, accept of any pres-

ent, emolument, office, or title of any kind w^hatever, from any

king, prince, or foreign state.

Section X.

POWERS DENIED TO THE STATES.

1. No State shall enter into any treaty, aUiance, or confed-

eration
;
grant letters of marque and reprisal ; coin money

;

emit bills of credit ; make anything but gold and silver coin a

tender in payment of debts; pass any bill of attainder, ex post

facto law, or law impairing the obligation of contracts; or

grant any title of nobility.

2. No State shall, without the consent of Congress, lay

any imposts or duties on im})orts or exports, except what may

be absolutely necessary for executing its inspection laws ;
and

the net produce of all duties and imposts laid by any State on
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imports or exports shall be for the use of the treasury of the

United States, and all such laws shall be subject to the revision

and control of the Congress.

3. No State shall, without the consent of Congress, lay any

duty of tonnage, keep troops or ships of war in time of peace,

enter into any agreement or compact with another State or

with a foreign power, or engage in war unless actually in-

vaded, or in such imminent danger as will not admit of delays.

AETICLE II.

EXECUTIVE DEPARTMENT.

Section I.

PRESIDENT AND TICE-PEESIDENT.

1. The executive power shall be vested in a President of the

United States of America. He shall hold his ofRce during the

term of four years, and, together with the Yice-President,

chosen for the same term, be elected as follows :
—

2. Each State shall appoint, in such manner as the Legisla-

ture thereof may direct, a number of electors, equal to the

whole number of senators and representatives to which the

State may be entitled in the Congress; but no senator or rep-

resentative, or person holding an oflfice of trust or j)rofit under

the United States, shall be appointed an elector.

3. [The electors shall meet in their respective States, and

vote by ballot for two persons, of whom one at least shall not

be an inhabitant of the same State with themselves. And they

shall make a hst of all the persons voted for, and of the num-

ber of votes for each; which list they shall sign and certify,

and transmit, sealed, to the seat of the government of the

United States, directed to the President of the Senate. The

President of the Senate shall, in the presence of the Senate

and House of Ptcpresentatives, open all the certificates, and

the votes shall then be counted. The person having the great-

est number of votes shall be the President, if such number be

a majority of the whole number of electors appointed ;
and if

there be more than one who have such majority, and have an

equal number of votes, then the House of Eepresentatives shall

immediately choose by ballot one of them for President; and

if no person have a majority, then, from the five highest on
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the list, the said House sliall in like manner clioose the Presi-

dent. But in choosing the President, tiie votes shall be taken

by States, the representation from each State having one vote

;

a quorum for this purpose shall consist of a member or mem-

bers from two-thirds of the States, and a majority of all the

States shall be necessary to a choice. In every case, after the

choice of the President, the person having the greatest num-

ber of votes of the electors shall be the Vice-President. But

if there should remain two or more who have equal votes, the

Senate shall choose from tliem by ballot the Vice-President.] ^

4. The Congress may determine the time of choosing the

electors, and the day on Avhich they shall give their votes,

which day shall be the same throughout the United States.

5. Ko person except a natural-born citizen, or a citizen of

the United States at the time of the adoption of this Consti-

tution, shall be eligible to the office of President ; neither shall

any person be eligible to that office who shall not have at-

tained to the age of thirty-five jes-YS, and been fourteen years

a resilient within the United States.

6. In case of the removal of the President from office, or of

his death, resignation, or inability to discharge the powers and

duties of the said oifice, the same shall devolve on the Vice-

President ; and the Congress may by law provide for the case

of removal, death, resignation, or inability, both of the Presi-

dent and Vice-President, declaring what officer shall then act

as President ; and such officer shall act accordingly, until the

disability be removed or a President shall be elected.

7. The President shall, at stated times, receive for his serv-

ices a compensation, which shall neither be increased nor

diminished during the period for which he shall have been

elected, and he sliall not receive within that period any other

emolument from the United States, or any of them.

8. Before he enter on the execution of his office, he shall

take the following oath or affirmation :
—

" I do solemnly swear (or affirm) that I will faithfully exe-

cute the office of President of the United States, and will, to

the best of my ability, preserve, protect, and defend the Con-

stitution of the United States."

1 Altered by the Xlltli Amendmeut
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Section II.

rowEES OF the peesident.

1. The President shall be commander-in-cliief of the army

and navy of the United States, and of the militia of the several

States when called into the actual service of the United States

;

he may require the opinion in writing of the principal officer

in each of the executive departments upon any subject relating

to the duties of their respective offices; and he shall have

power to grant reprieves and pardons for offenses against the

United States, except in cases of impeachment.

2. He shall have power, by and with the advice and consent

of the Senate, to make treaties, provided two-thirds of the

senators i^resent concur; and he shall nominate, and by and

with the advice and consent of the Senate, shall appoint am-

bassadors, other public ministers and consuls, judges of the

Supreme Court, and all other officers of the United States,

whose appointments are not herein otherwise provided for and

which shaU be established by law ; but the Congress may by

law vest the appointment of such inferior officers as they think

proper in the President alone, in the courts of law, or in the

heads of departments.

3. The President shall have power to fill up all vacancies

that may happen during the recess of the Senate, by granting

commissions, which shall expire a't the end of their next ses-

sion.

Section III.

duties of the peesident.

He shall, from time to time, give to the Congress informa-

tion of the state of the Union, and recommend to their con-

sideration such measures as he shall judge necessary and ex-

pedient; he may, on extraordinary occasions, convene both

houses, or either of them ; and in case of disagreement between

them, with respect to the time of adjournment, he may ad-

journ them to such time as he shall think proper ;
he shall

receive ambassadors and other public ministers ; he shall take

care that the laws be faithfully executed, and shall commission

all the officers of the United States.
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Section TV.

IMrKAClIMKNT OF THE I'KESIDKNT.

The President, Vice-President, and all civil olTicers of the

United States shall be i-eiiiovcd from ollice on impeachment

for and conviction of treasc^n, bribery, or otiier high crimes

and misdemeanors.

APvTICLE III.

JUDICIAL DEPARTMENT.

Section I.

UNITED STATES COUKTS.

The judicial power of the "United States shall be vested in

one Supreme Court, and in such inferior courts as Congress

may from time to time ordain and establish. The judges,

both of the supreme and inferior courts, shall hold their offices

durino: o;ood behavior ; and shall, at stated times, receive for

their services a compensation, which shall not be diminished

durino^ their continuance in office.

Section II.

jueisdiction of the united states couets.

1. The judicial power shall extend to all cases in law and

equity arising under this Constitution, the laws of the United

States, and treaties made or which shall be made, under their

authority; to all cases affecting ambassadors, other public

ministers, and consuls ; to all cases of admiralty and maritime

jurisdiction ; to controversies to which the United States shall

be a party ; to controversies between two or more States ; be-

tween a State and citizens of another State ; between citizens

of different States; between citizens of the same State claim-

ino; lands under prants of different States; and between a

State, or the citizens thereof, and foreign states, citizens, or

subjects.^

2. In all cases affecting ambassadors, other public ministers,

and consuls, and those in which a State shall be party, the

Supreme Court shall have original jurisdiction. In all the

other cases before mentioned, the Supreme Court shall have

1 Altered by Xltli Ameuclnient.
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appellate jurisdiction, both as to law and fact, with such excep-

tions and under such regulations as the Congress shall make.

3. The trial of all crimes, except in cases of impeachment,

shall be by jury; and such trial shall be held in the State

where the said crimes shall have been committed ; but when

not committed within any State, the trial shall be at suck

place or places as the Congress may by law have directed.

Section III.

TKEASON.

1. Treason against the United States shall consist only in

levj^ng war against them, or in adhering to their enemies,

giving them aid and comfort. JSTo person shall be convicted

of treason unless on the testimony of two witnesses to the

same overt act, or on confession in open court.

2. The Congress shall have power to declare the punishment

of treason ; but no attainder of treason shall work corruption

of blood, or forfeiture, except during the hfe of the person

attainted.

AETICLE lY.

THE STATES AND THE FEDERAL GOVERNMENT.

Section 1.

STATE KECOKDS.

Full faith and credit shall be given in each State to the

public acts, records, and judicial proceedings of every other

State. And the Congress may, by general laws, prescribe the

manner in which such acts, records, and proceedings shall be

proved, and the effect thereof.

Section II.

PRIVILEGES OF CITIZENS, ETC.

1. The citizens of each State shall be entitled to all privileges

and immunities of citizens in the several States.

2. A person charged in any State with treason, felony, or

other crime, who shall flee from justice and be found in an-

other State, shall, on demand of the executi^^e authority of

the State from which he fled, be dehvered up, to be removed

to the State having jurisdiction of the crime.
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3. Xo person held to service or la])or in one State, under

the hiws thereof, escii])ing into another, shall, in consefjuence

of any law or regulation therein, be discharged from such serv-

ice or labor, but shall be delivered up on claim of the party

to whom such service or labor may be due.

Section III.

NEW STATES AND TEKEITORIES.

1. ISTew states may be admitted by the Congress into tliis

Union; but no new State shall be formed or erected within

the jurisdiction of any other State; nor any State be formed

by the junction of two or more States, or parts of States,

without the consent of the Legislatures of the States con-

cerned, as well as of the Congress.

2. The Congress shall have power to dispose of, and make

all needful rules and regulations respecting, the territory or

other property belonging to the United States ; and nothing

in this Constitution shall be so construed as to prejudice any

claims of the United States or of any particular State.

Section IY.

guarantee to the states.

The United States shall guarantee to every State in this

Union a republican form of government, and shall protect

each of them against invasion ; and, on application of the Leg-

islature, or of the executive (when the Legislature cannot be

convened), against domestic violence.

AETICLE Y.

POWER OF AMENDMENT.

The Congress, whenever two-thirds of both houses shall

deem it necessary, shall propose amendments to this Constitu-

tion, or, on the application of the Legislatures of two-thirds of

the several States, shall call a convention for proposing amend-

ments, which, in either case, shall be valid to all intents and

purposes as part of this Constitution, when ratified by the

Legislatures of three-fourths of the several States, or by con-

ventions in three-fourths thereof, as the one or the other mode

of ratification may be proposed by Congress
;
provided that no

f
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amendment which may be made prior to the year one thou-

sand eight hundred and eight shall in any manner affect the

first and fourth clauses in the ninth section of the first Article

:

and that no State, without its consent, shall be deprived of its

equal suffrage in the Senate.

AKTICLE YI.

PUBLIC DEBT, SUPREMACY OF THE CONSTITUTION, OATH OF
OFFICE, RELIGIOUS TEST.

1. All debts contracted and engagements entered into before

the adoption of this Constitution shall be as valid against the

United States under this Constitution as under the Confedera-

tion.

2. This Constitution, and the laws of the United States

w^hich shall be made in pursuance thereof, and all treaties

made, or which shall be made, under the authority of the

United States, shall be the supreme law of the land ; and the

judges in every State shall be bound thereby, anything in

the Constitution or laws of any State to the contrary notwith-

standing.

3. The senators and representatives before mentioned, and

the members of the several State Legislatures, and all execu-

tive and judicial officers, both of the United States and of the

several States, shall be bound by oath or affirmation to sup-

port this Constitution ; but no religious test shall ever be re-

quired as a qualification to any office or public trust under the

United States.

AETICLE YII.

RATIFICATION OF THE CONSTITUTION.

The ratifications of the Conventions of nine States shall be

sufficient for the establishment of this Constitution between

the States so ratifying the same.

Done in Convention, by the unanimous consent of the States

present, the seventeenth day of September, in the year of our

Lord one thousand seven hundred and eighty-seven, and of

the Independence of the United States of America the twelfth.
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AMENDMENTS TO THE CONSTITUTION.

ARTICLE I.

Congress shall inako no law respecting an establislnnent of

religion, or prohibiting the free exercise thereof; or ahi'idging

the freedom of speech, or of the press ; or the right of the

people peaceably to assemble, and to petition the government

for a redress of grievances.

ARTICLE II.

A well regulated miUtia being necessary to the security of

a free state, the right of the people to keep and bear arms shall

not be infringed.
ARTICLE IIL

No soldier shall, in time of peace, be quartered in any house,

without the consent of the owner, nor in time of war, but in

a manner to be prescribed by law.

ARTICLE IV.

The right of the people to be secure in their persons, houses,

papers, and effects, against unreasonable searches and seizures

shall not be violated, and no warrants shall issue but upon

probable cause, supported by oath or affirmation, and particu-

larly describing the place to be searched, and the persons or

things to be seized.
ARTICLE V.

No person shall be held to answer for a capital, or otherwise

infamous crime, unless on a presentment or indictment of a

grand jury, except in cases arising in the land or naval forces,

or in the militia when in active service in time of war or pub-

lic danger ; nor shall any person be subject for the same of-

fense to be twice put in jeopardy of life or limb ; nor shall be

compelled, in any criminal case, to be a witness against him-

self ; nor be deprived of life, liberty, or property, without due

process of law ; nor shall private property be taken for public

use without just compensation.

ARTICLE VL

In all criminal prosecutions, the accused shall enjoy the

right to a speedy and public trial, by an impartial jury of the
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State and district wherein the crime shall have been commit-

ted, which district shall have been j^i^eviously ascertained by
law, and to be informed of the nature and cause of the accu-

sation
; to be confi'onted with the witnesses against him ; to

have compulsory process for obtaining witnesses in his favor,

and to have the assistance of counsel for his defense.

AETICLE VIL

In suits at common law, where the value in controversy

shall exceed twenty dollars, the right of trial by jury shall be

preserved ; and no fact tried by a jury shall be otherwise re-

examined in any court of the United States than according to

the rules of the common law.

ARTICLE VIIL

Excessive bail shall not be required, nor excessive fines im-

posed, nor cruel and unusual punishment inflicted.

ARTICLE IX

The enumeration in the Constitution of certain rights shall

not be construed to deny or disparage others retained by the

people.

ARTICLE X.

The powers not granted to the United States by the Con-

stitution, nor prohibited by it to the States, are reserved to

the States respectively or to the people.

ARTICLE XI.1

The judicial power of the United States shall not be con-

strued to extend to any suit in law or equit}^, commenced or

prosecuted against one of the United States by citizens of an-

other State, or by citizens or subjects of any foreign State.

ARTICLE XIL2

1. The electors shall meet in their respective States, and

vote by ballot for President and Vice-President, one of whom,

1 Proposed by Congi-ess March 5, 1794, and declared in force Januaiy 8,

1798.

2 Proposed by Congress December 12, 1803, and declared in force Septem-

ber 25, 1804.



AMENDMENTS. IxXXV

at least, shall not be an inhabitant of the same State with

themselves ; they shall name in tlieir ballots the person voted

for as President, and in distinct ballots the person voted for

as Yice-President, and they shall make distinct lists of all per-

sons voted for as President, and of all persons voted for as

Vice-President, and of the number of votes for each, which

lists they shall sign and certify, and transmit sealed to the

seat of government of the United States, directed to tlie Presi-

dent of the Senate; the President of the Senate shall, in the

presence of the Senate and House of Kepresentatives, open all

the certificates, and the votes shall then be counted ; the person

havinir the fi:reatest number of votes for President shall be

the President, if such number be a majority of the whole

number of electors appointed; and if no person have such

majority, then from the persons having the highest numbers,

not exceeding three, on the hst of those voted for as President,

the House of Representatives shall choose immediately by

ballot the President. But in choosing the President, the votes

shall be taken by States, the representation from each State

having one vote ; a quorum for this purpose shall consist of a

member or members from two-thirds of the States, and a ma-

jority of all the States shall be necessary to a choice. And

if the House of Eepresentatives shall not choose a President,

whenever the right of choice shall devolve upon them, before

the fourth day of March next following, then the Yice-Presi-

dent shall act as President, as in the case of death or other

constitutional disability of the President.

2. The person having the greatest number of votes as Yice-

President shall be the Yice-President, if such number be a

inajority of the whole number of electors appointed, and if

no person have a majority, then from the two highest num-

bers on the list the Senate shall choose the Yice-President; a

quorum for the purpose shall consist of two-thirds of the

w^hole number of senators, and a majority of the whole num-

ber shall be necessary to a choice.

3. But no person constitutionally ineligible to the office of

President shall be eligible to that of Yice-President of the

United States.



IxXXVi ' TNITED STATES CONSTITUTION.

ARTICLE XnU

1. Neither slavery nor involuntary servitude, except as a

punisliment for crime whereof the party shall have been duly

convicted, shall exist within the United States, or any place

subject to their jurisdiction.

2. Congress shall have poAver to enforce this article by ap-

])ropriate legislation.

ARTICLE XIV.2

1. All persons born or naturalized in the United States, and

subject to the jurisdiction thereof, are citizens of the United

States and of the State wherein they reside. Ko State shall

make or enforce any law which shall abridge the privileges or

immunities of citizens of the United States ; nor shall any State

deprive any person of life, liberty, or property, without due

process of law, nor deny to any person within its jurisdiction

the equal protection of the laws.

2. Representatives shall be apportioned among the several

States according to their respective numbers, counting the

whole number of persons in each State, excluding Indians not

taxed. But when the right to vote at any election for the

choice of electors for President and Vice-President of the United

States, representatives in Congress, the executive and judicial

officers of a State, or the members of the Legislature thereof,

is denied to any of the male members of such State, being

twenty-one years of age, and citizens of the United States, or

in any way abridged, except for participation in rebellion or

other crime, the basis of representation therein shall be re-

duced in the proportion vrhich the number of such male citi-

zens shall bear to the whole number of male citizens twenty-one

years of age in such State.

3. No person shall be a senator or representative in Con-

gress, or elector of President or Vice-President, or hold any

office, civil or military, under the United States, or under any

State, who, having previously taken an oath, as a member of

Congress, or as an officer of the United States, or as a member

1 Proposed by Congress February 1, 1805, and declared in force December

la 18G5.

2 Proposed by Congress June 16, 1866, and declared in force July 28, 1868.
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of any State Legislature, or as an executive or judicial oiiiccr

of any State, to su[)[)ort the Constitution of the I'nited States,

shall have engaged in insurrection or rebellion against the

same, or driven aid and comfort to the enemies thereof. l>ut

Congress may, by a vote of two-thirds of each House, remove

such disabilit3\

4. Tlie validity of the i)ublic debt of the United States, au-

thorized by law, including del)ts incurred for payment of pen-

sions and bounties for services in suppressing insurrection or

rebellion, shall not be questioned. But neither the United

States nor any State shall assume or pay any debt or obliga-

tion incurred in aid of insurrection or rebellion against the

United States, or any claim for the loss or emancipation of

any slave ; but all such debts, obligations, and claims shall be

held illegal and void.

5. The Congress shall have power to enforce by appropriate

legislation the provisions of this article.

ARTICLE XV.i

1. The right of citizens of the United States to vote shall

not be denied or abridged by the United States or any State

on account of race, color, or previous condition of servitude.

2. The Congress shall have power to enforce by appropriate

legislation the provisions of this article.

1 Proposed by Congress February 26, 1869, and declared in force March 30,

1870.



\



'CONSTITUTIOlSr

OF THE

UNITED STATES OF AMEEICA.

PEEAMBLE.

"We the people of the United States, in order to form a more

perfect union, establish justice, insure domestic tranquillity,

provide for the common defense, promote the general welfare,

and secure the blessings of liberty to ourselves and our posterity,

do ordain and establish this Constitution for the United States

of America.

1. We the people.— Tlie constitution of the United States ^as ordained

and established, not by the states in their sovereign capacity, but emphatically,

as the preamble declares, by " the people of the United States." It was com-

petent for the people to invest the general government with all the powers

which they might deem proper and necessary ; to extend or resti'ain these

X^owers according to thek own good pleasm-e, and to give them a paramoimt

and supreme authority. Martin v. Hunter's Lessees, 1 Wheat 30-4-334:;

Chisholm v. Georgia, 2 Dall. 419 ; Brown v. Maiyland, 12 "Wheat 455.

2. Negroes or persons of African descent, whether free or slave, were

not designed to be included either in the term "we the people," or "citi-

zens of the United States." Dred Scott v. Sandford, 19 How. 393, 404, 407.

3. The government of the Union is emphatically and truly a govern-

ment of the people. In form and substance it emanates from them. Its

powers are granted by them, and are to be exercised directly by them and

for their benefit McCoUoch v. Maryland, 4 "Wheat 316.

4. "People of the United States" and "citizens" are synonymous terms

and mean the same thing. They both describe the poUtical body who, ac-

cording to our republican institutions, form the sovereignty and who hold

the power and conduct the government through then- representatives. They

are what we call the " sovereign people," and every citizen is one of this

people and a constituent member of the sovereignty. Dred Scott v. Sand-

ford, 19 How. 393.
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5. Tlie constitution of the United States was ordained and established by

the i^eople of tlie United States for themselves, for their own government,

and not for the government of individual states. Barron v. Mayor, etc. of

Baltunore, 7 Pet 243.

6. The constitution of the United States was not formed by the people of

the United States nor by the states, but by a combined power exercised by

the people through their delegates, limited in their sanctions to the respect-

ive states. Had the constitution emanated from the people, and the states

had been referred to merely as convenient districts by which the public ex-

pression could be ascertained, the popular vote throughout the Union would

have been the only rule for its adoption. The vote of the people, however,

was limited to the respective states in which they resided. So there was an

expression of popular suffrage and state sanction most happily united in its

adoption. Mr. Justice McLean in Worcester v. Georgia, 6 Pet 515-569. To

same effect see AVare v. Hylton, 3 DalL 199 ; Chisholm v. Georgia, 2 DalL

419.

7. Of the United States and for the United States.— Tliis means

the national government, " The Government of the United States." Cohens

V. Virginia, 6 Wheat, 264.

8. "The American states as well as the American people have believed a

close and firm union to be essential to their liberty and to their happiness.

They have been taught by experience that this Union cannot exist without

a government of the whole ; and they have been taught by the same expe-

rience that this government would be a mere shadow, that must disappoint

all hopes, unless invested with large portions of that sovereignty which be-

longs to independent states. Under the influence of tliis opinion, and thus

instructed by experience, the American people, in the conventions of their

respective states, adopted the present constitution. If it coidd be doubted,

whether, from its nature, it were not supreme in all cases where it is em-

powered to act, that doubt would be removed by the declaration that ' this

constitution, and the laws of the United States which shall be made in pm'-

Buance thereof, and aU treaties made, or which shall be made, under the au-

thorities of the United States, shall be the supreme law of the land, and the

judges in eveiy state shall be boimd thereby ; anything in the constitution

or laws of any state to the conti'ary notwitlistanding.' This is the authori-

tative languge of the American People ; and, if the gentlemen please, of the

American States. It marks, with lines too strong to be mistaken, the

characteristic distinction between the government of the Union and those

of the states. The general government, though limited as to its objects, is

supreme with respect to those objects. This principle is a part of the con-

stitution ; and if there be those who deny its necessity', none can deny its

authority. To this siqireme government amiAe po^vers are confided; and if

it was possi))le to doubt the great purposes for which they are so confided,

tlie people of the United States have declared that they are 'given in order

to form a more perfect Union, establish justice, insure domestic tranquillity,

provide for connnon defense, promote the general welfare, and secure the

blessings of liberty to themselves and their posterity.' With ample powers

confided to this supreme government, for these interesting purposes, are con-

nected many express and important limitations of the sovereignty of the
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states which are made for the same purposes." Cohens v. Virginia, 6 Wheat
264-;381.

9. The general government — One of the people.— " Tlie govern-

ment of the Union is a government of the people. In forni and in substance

it emanates from them. Its powers are granted by them, and are to be ex-

ercised directly on them, and for their benefit" Per ]Marshall, C. J. McCul-

loch V. ]\Iarylaud, 4 Wheat JUG.

10. Corporate powers.— The United States is a government, and so

possesses cor]X)rate powers, and may sue in its corporate name, and may by

its consent be sued. United States v. Maurice, 2 Brock. 109 ; Ableman v.

Booth, 21 How. 506.

11. Not a league.— The United States is a government, and the consti-

tution is the supreme law of the land ; and the law^s enacted and treaties

made in compliance therewith can be enforced by its own authority over all

l)ersons and on all subjects-matter within its jurisdiction. It is not a league,

but a government Rhode Island v. Massachusetts, 12 Pet G57-729 ; Gibbons

V. Ogdeu, 9 Wheat 187. It went into operation on AVednesday, March 4,

1789. Owings v. Speed, 5 Wheat 420.

12. The United States is not only a government, but it is a national gov-

ernment, and the only government in this country that has the character of

nationality. It is invested with power over aU the foreign relations of the

country : war, peace, and negotiations and intercourse with other nations

;

all which are forbidden to the state governments. It has power to suppress in-

surrections as well as repel invasions, and to organize, arm, discipline, and call

into service the militia of the whole country. The president is charged with

the duty and invested with the power, to take care that the laws be faith-

fully executed. The judiciary has jurisdiction to decide controversies be-

tween the states, and between their respective citizens, as well as questions

of national concern ; and the government is clothed with power to guaranty

to eveiy state a repubhcan form of government, and to protect each of them
against iuvasion and domestic violence. Knox v. Lee, 12 Wall. 457-553

;

The Chinese Exclusion Case, 130 U. S. 581-605.

13. The new government was not a mere change of dynasty. It was a

new political body. A new nation in the family of nations. Dred Scott v.

Sandford, 19 How. 397.
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AETICLE I.

LEGISLATIVE DEPARTI^IENT.

Section I.

CONGRESS in GENERAL.

All legislative powers herein granted shall be vested in a

Congress of the United States, which shall consist of a Senate

and ilouse of Eepresentatives.

Section II.

HOUSE OF representatives.

1. The Ilouse of Eepresentatives shaU be composed of mem-
bers chosen every second year by the people of the several

States ; and the electors in each State shall have the qualifica-

tions requisite for electors of the most numerous branch of

the State Legislature.

1. Under this clause the qualij&ed electors of the state who are qualified

under the laws of the state to vote for representatives in the state legislature,

have the right to vote for members of congress, and the congress has power

by law to protect such persons in that right. United States v. Goldman, 3

Woods, 187 ; United States v. Bader, 16 Fed. Rep. 116 ; United States v. IMim-

ford, 16 Fed. Rep. 223 ; Ex parte Geissler, 9 Biss. 492 ; Ex parte Siebold, 100

U. S. 371 ; Ex parte Clarke, 100 U. S. 399 ; United States v. Gale, 109 U. S. 65.

2. "Electors of the most numerous branch of the legislature."

These are not necessarily uniform in the different states. In some states

aliens who have declared their intention to become citizens may vote for

representatives to the state legislataire, and so are qualified under this clause

to vote for representatives in congress. " Electors " are not necessarily citi-

zens. The state may confer upon aliens the right to vote within the state,

but it cannot make them citizens of the United States. Dred Scott v. Sand-

ford, 19 How. 404-414.

3. Each state has the exclusive power to regulate the right of suffrage

and to determine who shall have the right to vote therein. Huber v. Reily,

53 Penu. St. 115 ; Morrison v. SiJringer, 15 Iowa, 345 ; Spragins v. Houghton,

3 III 395.

Note.— The fifteenth amendment qualifies tlis right to the extent that no

distinction shall be made on account of race, color or previous condition of

servitude, but no further.
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2. No person sliall bo a repi'csentativo wlio shall not have

attained to the age of twenty-live years, and been seven years a

citizen of the United States, and who shall not, when elected,

be an inhabitant of that State in Avliich lie sliall be chosen.

1. Inhabitant of that state in which ho shall bo chosen.— The
word "inhabitant" as here used is not synonymous with "resident." The

latter word w^as in the original draft of the constitution and gave place to

tlie word " inhabitant." Mr. McCrary speaking of this says :
" It would

seem that the framers of the constitution were impressed w^th a deep sense

of the importance of an actual bona fide residence of the representative

among the constituency— a residence in the sense of actual living among
them and commingling with them." IVIcCrary on Elections, § 289.

2. An inhabitant of a state within the meaning of this clause is one who
in good faith is a member of the state and subject to its jurisdiction and to

the requirements of its laws, and entitled to all the privileges and advan-

tages conferred thereby. Electors v. Bailey, CL & H. 411.

3. Qualification of representatives.— The constitution having fixed

the qualification of members no additional qualification can be added by the

states. Barney v. McCreery, CI. & H. 170 ; Turney v. Marshall, 1 Cong. El.

Cas. 167 ; Trumbull's Case, id. 618.

4. The constitution of Illinois (1848) provided as follows :
" The judges of

the supreme and circuit courts shall not be eligible to any other office of

public ti'ust or profit in this state or the United States duiing the term for

which they shall be elected, nor for one year thereafter." The house of

representatives of the United States held this provision of the constitution,

of Illinois void in so far as it applied to persons elected ]nembers of the said

house. Turney v. Marshall, supra; Trumbull's Case, supra.

3. Eepresentatives and direct taxes shall be apportioned

among the several States which may be included within this

Union, according to their respective numbers, w^hich shall be

determined by adding to the whole number of free persons,

including those bound to service for a term of years, and ex-

cluding Indians not taxed, three-fifths of all other persons.

The actual enumeration shall be made within three years after

the first meeting of the Congress of the United States, and

within every subsequent term of ten years, in such manner

as they shall by law direct. The number of representatives

shall not exceed one for every thirty thousand, but each State

shall have at least one representative ; and until such enumer-

ation shall be made, the State of K'ew Hampshire shall be en-

titled to choose three, Massachusetts eight, lihode Island and

Providence Plantations one, Connecticut five, Kew York six,

ISTew Jersey four, Pennsylvania eight, Delaware one, Mary-
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land six, Yirginia ten, I^Torth Carolina five, South Carolina

five, and Georgia three.

1. Direct taxes.— Tliere are five kinds of taxes, viz. : Duties, imposts,

excises, capitation tax and direct taxes on lands. The three first named
are required to be uniform. The two last named are laid by the rule of ap-

portionment as required by this clause. Hylton v. United States, 3 DalL

171 ; License Tax Cases, 5 WalL 462. Direct taxes are a capitation or poll

tax or tax on laud. Hylton v. United States, 3 DalL 171. This may be im-

posed on the District of Columbia or on the territories. Loughborough v.

Blake, 5 Wheat 317.

2. Income tax.— The ninth section of the internal revenue act, July 13,

1866, is to be construed to require that the difference between coined money
and legal tender currency shall be added to the return of a person's income

when made in coined money ; and that he shall pay tax or duty on the

amount thus increased. Such tax is not a direct tax, but a duty or excise,

and is obhgatory. Pacific Ins. Co. v. Soule, 7 Wall. 433.

3. Bank circulation.— Direct taxes are limited to taxes on land and

appurtenances and taxes on polls or capitation tax. The power to tax with-

out apportionment extends to all other objects. So a tax on bank circula-

tion is not a direct tax. Veazie Bank v. Fenno, 8 Wall. 533.

4. Succession tax is not a direct tax. It is an impost or excise tax

and vaUd. Scholey v. Eew, 23 WaE 331.

4. ^hen vacancies happen in the representation from any

State, the executive authority thereof shall issue writs of elec-

tion to fill such vacancies.

1. Vacancies in house of representatives, how filled.— The gov-

ernor of a state may receive the resignation of a member of the house of

representatives of the United States and cause a new election to be held to

fill the vacancy without waiting to be notified of the vacancy by the house,

Mercer's Case, CI. & Hall, 44 ; Edwards' Case, id. 92.

2. Yell, of Arkansas, accepted a commission as colonel of volimteers from

Arkansas during the Mexican war. He did not resign his seat as a member
in congress from that stata The governor treated the seat as vacant and
ordered an election to fill it. Newton was elected and the house seated him,

and he served out Yell's unexpired term. The acceptance of any oflSce

imder the United States by a member of congi'ess after election to congress

operates as a forfeiture of his seat Van Ness' Case, CL & HaU, 122.

3. \Vlien the legislature of a state has failed to "prescribe the times, places

and manner " of holding elections as required by this clause, the governor

may, in case of a vacancy, designate in his writ of election the time and

place when and where such election wiU be held. A reasonable time should

be allowed for the promulgation of the notice. Hoge's Case, CI. & Hall, 135.

5. The House of Eepresentatives shall choose their speaker

and other olficers, and shall have the sole power of impeach-

ment.



LEGISLATIVE DEPARTMENT. 7

Section III.

SENATE.

1. The Senate of the United States shall be composed of two
senators from each State, chosen by the Legislature thereof for

six years, and each senator shall have one vote.

1. A plurality of the votes cast by a legislature iu choosing a senator will

not elect Case of Jno. P. Stockton of N. J., Senate Journal, Dec. 4, 1865

;

January 30, 186C ; March 26, 1866.

2. "In case a majority of the states should refuse to elect senators the

government would necessarily come to an end." Cohens v. Vii-ginia, 6

Wheat 624.

2. Immediately after they shall be assembled in consequence

of the first election, they shall be divided, as equally as may
be, into three classes. The seats of the senators of the first

class shall be vacated at the expiration of the second year, of

the second class at the expiration of the fourth year, and of

the third class at the expiration of the sixth year, so that one-

third may be chosen every second year ; and if vacancies hap-

pen, by resignation or otherwise, during the recess of the

Legislature of any State, the executive thereof may make
temporary appointments until the next meeting of the Legis-

lature, which shall then fill such vacancies.

1 . Vacancies.— The seat of a senator is vacated by a resignation addressed
to the governor of his state. It does not depend upon notice of acceptance.

Bledsoe's Case, CL & Hall, 869.

2. The governor of a state cannot appoint a senator to fill an expected
vacancy during the recess of the legislature. Lanman's Case, CL & HaU,
871.

3. ClassifiLcation.— The classification is settled by lot when the senators
first appear from the new states, in the mode adopted in the first classifica-

tion, so as to prevent trvvo vacancies occurring in the same state at the same
tima Journal Senate, May 15, 1789, 25th and 26th Edition, 1820.

3. 'No person shall be a senator who shall not have attained

to the age of thirty years, and been nine years a citizen of the

United States, and who shall not, when elected, be an inhab-

itant of the State for which he shall be chosen.

1. The constitution having fixed the qualification, states cannot add to the

requu-ements thus fixed- Barney v. McCreery, CL & H. 176; Turney v.

Marshall, 1 Cong. Election Cases, 167 ; Ti'umbuU's Case, id. 618.
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4. The Yice-President of the United States shall be Presi-

dent of the Senate, but shall have no vote, unless they be

equally divided.

5. The Senate shall choose their officers, and also a presi-

dent i^ro teinpore, in the absence of the Yice-President, or

when he shalL exercise the office of President of the United

States.

6. The Senate shall have the sole power to try all impeach-

ments. When sitting for that purpose, they shall be on oath

or affirmation. When the President of the United States is

tried, the chief justice shall preside ; and no person shall be

convicted without the concurrence of two-thirds of the mem-

bers present.

7. Judo-ment in case of impeachment shall not extend farther

than to removal from office, and disqualification to hold and

enjoy any office of honor, trust, or profit under the United

States ; but the party convicted shall, nevertheless, be hable

and subject to indictment, trial, judgment, and punishment

according to law.

For the doctrine of impeachment and the rules governing ti-ials thereof,

reference is made to

William Blount's Trial, December 17, 1798, to Januaiy 15, 1799.

John Pickering, United States District Judge, March 3, 1803 ; March 12,

1803.

Samuel Chase, Associate Justice United States Supreme Court, November

30, 1804 ; March 1, 1805. (See Appendix 3d Vol. Legislative Journal Senate.)

James H. Peck, United States District Judge, May 11, 1830 ; May 25, 1830^

and from December 13, 1830, to Januaiy 31, 1831. (See Appendix Legisla-

tive Journal of Senate, 1830, 1831.)

Andrew Johnson, President of the United States, February 26, 1868.

1. Impeachment — Evidence — Question on admission of.— In

the trial of Andrew Johnson, president of the United States, upon impeach-

ment, Mr. Chief Justice Chase presiding. Upon objection to evidence offered

by the managers, the chief justice decided as follows

:

" The chief justice states to the senate that, in his judgment, it is his duty

to decide upon questions of evideuce in the first instance, and that, if any

senator desires that the question shall then be submitted to the senate, it is

his duty to submit it So far as he is aware, that has been the usual course-

of practice in trials of persons in the house of lords and in the senate of the

United States."

Again the chief justice stated his ruling in the following language:

"The cliief justice will state the rule which he conceives to be applicable-

once more. In tliis body he is presiding officer. He is so in virtue of his-

high office under the constitution. He is chief justice of the United States^
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and, thorefore. when the president of tlie Unit(xl Stat< s is tried by the sen-

ate, it is liis duty to i)reside in that body ; and, as he understands, he is

therefore the president of the senate; sitting as a court of impeaehnient. The

rule of the senate which api^hes to this qu(>stion is the seventh rule, which
declares ' that the presiding ofticer may in the first instance submit to the

senate without a division all questions of evidence and incidental questions.'

He is not required by that rule to so submit those questions in the timt in-

stance ; but, for the dispatch of business, as is usual in the supreme court,

he expresses his opinion in the first instance. If the senate, who constitute

the court, or any member of it, desires the opinion of the senate to be taken,

it is his duty then to ask for the oi)inion of the court." And the chief jus-

tice thinks this appeal to the court cannot be made by a manager of the

impeachment, but must be by the action of the court or a member of it.

Trial of Andrew Johnson, vol. 1, pp. 175, 176.

The senate, having retired for consultation, adopted the following rule

upon the subject, being an amendment to rule 7 of the senate

:

" The presiding officer of the senate shall direct all necessary preparations

in the senate chamber ; and the presiding officer of the trial shall direct all

the forms of proceeding while the senate are sitting for the purpose of tiy-

ing an impeachment, and aU forms during the trial not otherwise provided

for. And the presiding officer of the trial may rule on all questions of evi-

dence and incidental questions ; wdiich ruling shall stand as the judgment of

the senate unless some member of the senate shall ask that a formal vote be

taken thereon, in which case it shall be submitted to the senate for decision

;

or he may, at his option, in the first instance submit any such question to a
vote of the members of the senate." Trial of Andrew Johnson, vol. 1, p. 186.

Section IY.

both houses.

1. The times, places, and manner of holding elections for

senators and representatives shall be prescribed in each State

by the Legislature thereof ; but the Congress may at any time,

by law, make or alter such regulations, except as to the place

of choosing senators.

2. The Congress shall assemble at least once in every year,

and such meeting shall be on the first Monday in December,

unless they shall by law a])point a different day.

1. Implied powers — Protection of voters.—The implied power of

congress is as much a part of the constitution as any of the expressed

powers. And under tliis implied power congress may provide by law for

the protection of voters at election of representatives, and may affix pun-

ishments for hindering or intimidating or maltreating voters intending to

vote at such election. And this when at the same time and place state
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officers are also elected. Sections 5508 and 5520, Revised Statutes, held

valid- Ex parte Yarbrough, 110 U. S. 651.

2. The provision in the laws relating to election of representatives in con-

gress which authorizes the deputy marshals to keep the peace at such elec-

tion is constitutional. Habeas Corpus Cases, 100 U. S. 371, 399.

3. Congress had power to pass sections 5515 and 5522, Revised Statutes,

fixing penalties for violation of election laws, and for interfering with super-

visors of election of representatives to congress, as provided in sections 2016,

2017, 2021, 2022, title XXVI, Revised Statutes, and said laws are constitu-

tional. Habeas Corpus Cases, 100 U. S. 371, 399, 404, 422.

4. Same.— In making regulations congress need not assume entire and

exclusive conti'ol. It has a supervisory power over the subject, and may

either make entirely new regulations, or it may supi)lement or modify the

regulations made by the states. Id.

5. Rights and immunities created by or dependent upon the constitution

can be protected by congress. The form and manner of such protection hes

with the congress to determine. United States v. Reese, 92 U. S. 214.

Section Y.

the houses separately.

1. Each house shall be the judge of the elections, returns,

and qualifications of its own members, and a majority of each

shall constitute a quorum to do business ; but a smaller num-

ber may adjourn from day to day, and may be authorized to

compel the attendance of absent members, in such manner and

under such penalties as each house may provide.

1. Inquiry as to qualification of members.— In determining quali-

fication each house has the right to examine witnesses and require the pro-

duction of papers and may punish witnesses for contumacy. Kilbourn v.

Thompson, 103 U. S. 168.

2. Testimony taken before a notary public or other officer designated by

congress to take depositions in cases of contested election of members, and

with the single object of being returned to and considered by the house of

representatives, when exercising the judicial powers vested in it by the con-

stitution of judging of the qualilicatious of its members, stands upon the

same ground as testimony taken before any judge or officer of the United

States, and perjury in gi\iiig such testimony is punishable in the couiis of

the United States only. In re Loncy, 134 U. S. 372 ; citing United States v.

Baiie-y, 9 Pet 238.

3. Each house shall be the judge oi the election, return and
qualification of its own members.— The retmns from the state au-

thorities, showing or declaring that a certain person has been elected repre-
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sentative or senator in congress, are prima facie evidence of qualification

only. Spaulding v. Mead, CI. & Hall, 157 (see pp. IG, 18, 29, 30, 41, id.) ; Reed
V. Cosden, id. 353. And the refusal of the executive of the state to grant a
certificate does not prejudice the right of one entitled to a seat Kichards'

Case, CI. & Hall, 95.

2. Each house may deterinino the rules of its proceedings,

punish its nrviiiibers for disorderly behavior, and, with the con-

currence of two-thirds, expel a member.

3. Each house shall keep a journal of its proceedings, and

from time to time publish the same, excepting such parts as

may in their judgment require secrecy; and the yeas and nays

of the members of either house, on any question, shall, at the

desire of one-fifth of those present, be entered on the journal.

4. [N'either house during the session of Congress shall, with-

out the consent of the other, adjourn for more than three

da3^s, nor to any other place than that in w^hich the two houses

shall be sitting.

1

.

Contempt — House may punish others than its own members.
The house of representatives of the United States has power to cause the

arrest of and to try and punish jjersons other than its members for contempt

committed in its presence when in session. The warrant of the house,

signed by the speaker and clerk thereof, is authority to the sergeant-at-arms

and justifies an arrest for such contempt anywhere within the United States.

Anderson v. Dunn, 6 Wheat. 204.

2. Must terminate with adjournment.— Although the legislative

power continues perpetual, the legislative body ceases to exist the moment
of its adjournment or periodical dissolution. It follows that imprisonment

for contempt must terminate wdth that adjom-nment Id. See, also, Stew-

art V. Blaine, 1 MacArthur, 453; Wickelhausen v. Willett, 10 Abb. Pr. 164.

3. Parliament of Great Britain—Powers to punish for contempt
not analogous.— The right of either house of congress to punish for con-

tempts cannot be inferred from analogy arising from the jm-isdiction to so

punish as exercised by the parhament of Great Britain. That body has al-

ways exercised the powers of a high court of judicature as well as that of

legislation. When the lords, bishops, knights and burgesses met as one

body they were called the high court of parliament Upon the separation

into two houses the respective houses retained each some of their judicial

character, the house of lords retaining the right of reviewing upon appeal

the decisions of the courts of Westminster Hall. And jointly, and until

"within a recent period, they retained the power of passing bills of attainder,

which are but in fact judicial declarations of punishment for crime. It is

upon this idea that the two houses of parliament have retained this power
to punish as for contempts. The right, therefore, of the house of congress to

punish the citizen for a contempt of its authority or breach of its privileges

can derive no support from the precedents and practices of the houses of

the English parliament Kilbourn v. Thompson, 103 U. S. 168.
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4. Right to punish for contempt esists at common law.— The

constitution says nothing of contemi^ts or ijunishment therefor. The houses

of congi-ess, however, may punish for contempt other i^ersons than its mem-
bere. This right exists at common law, and may be exercised by the houses of

congress upon the same priaciples that courts of law act in protecting them-

selves from insult and contempts. Without this right of self-protection

they could not discharge their high and important duties. Bolton v. Martic,

1 Dall. 296 ; Anderson v. Dunn, 6 Wheat 204 ; Nugent "s Case, 1 Am. L. J.

139 ; Sam Houston's Case, 11th vol. Bentohs Debates, pp. Gll-6u8.

5. Right to examine witnesses and punish for contumacy.—
Each house of congress is the judge of the election and qualification of its

own members. In tiying a contested election case the body would have the

right to examine witnesses, and require the production of papers, and it may
be that a witness would be subject to punishment by that body when so

acting, the same as he would if the case were pending before a court of ju-

dicature. The same would be true as to the senate when ti-ying a case of

impeachment. But no person can be punished for contumacy as a witness

before either house unless his testimony is requhed in a matter into which

the house has jurisdiction to inquire, and neither body possesses the general

power of making inquiry into the private affahs of the citizen. Kilbourn v.

Tli.'mpson 10:', U. S. 168.

6. Disorderly conduct of members.— The punishment for tliis may,

in a proper case, extend to imprisonment. Id.

7. Compel attendance of members.— So also under this clause^ it

may extend to inij)risonment Id.

8. The house of representatives is not the final judge of its own

power and privileges ui cases in wliich the rights and Uberties of the citizen

are concerned. The legality of its action in such cases may be determined

by the federal supreme court Id.

9. Expulsion of members.— Either house may expel a member for

any misdemeanor, and it is not essential that there be a statutory penalty

attached to such misdemeanor. It may exercise this right whenever in the

judgment of two-thirds of the members the conduct of a member is such- as

to unfit him for parhamentaiy duty. Blount's Case, 1 Story's Const § 838

;

Smith's Case, 1 Hall's L. J. 459 ; Brooks' Case for Assault on Hon. Chas.

Sumner in the Senate Chamber ; Case of Jesse D. Bright, Senate Jom\ Mai'ch

1, 1861.

Section YI.

privileges and disabilities of members.

1. The senators and representatives shall receive a compen-

sation for their services, to be ascertained by law and paid out

of the treasury of the United States. They shall in all cases,

except treason, felony, and breach of the peace, be privileged

from arrest during their attendance at the session of their re-

spective houses, and in going to or returning from the same
j
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and for any speech or debate in either house, they shall not

be questioned in any other place.

2. No senator or representative shall, durin;^- tlie time for

which he was elected, be appointed to any civil oliice under

the authority of the United States, which shall have been

created, or the enioluuients whereof shall have been increased,

during such time; and no person holding any otfice under the

United States shall be a member of either house during his

continuance in olhce.

1. Privilege from arrest.— This is an undoubted jirivilcge wliich can

be pleaded in bar of any suit or prosecution other than treason, felony aud

breach of the peace. But to be available must be pleaded at the proper time

or it will be forever waived. Courts will not take judicial notice of the

privilege. Oyer's Lessees v. Irwin, 4 Dall. 107 ; Coxe v. McClenachan, 3 DaU.

478.

2. The privilege is personal and does not extend to servants or to proj)-

erty levied on. 4 Jefferson's Manual, § 3.

3. Attendance upon congress as a member of that body does not confer

such *' privilege " as to entitle a party to have a postponement of his suit as

a matter of right, though the court may grant a postponement, under par-

ticular circumstances, in its discretion and upon terms. The language in

Gyer s Lessees v. Irwin, siqwa, held dictum. Nones v. Edsall, 1 Wall Jr.

189.

4. Mr. Jefferson says this i^rivilege commences from data of election and

before a member takes his seat and is sworn (m going to and returnmg from

the same). Jefferson's Manual, § 3. See, also, Story's Const § 864.

5. One who goes to Washington duly commissioned to represent a state

or district in congress has this privilege, and if it is afterward decided by

congress that he is not entitled to his seat, he is protected until he reaches

home upon his return. Provided he goes within a reasonable time. Dun-

ton V. Halstead, 2 Penn. L. J. Rep. 450.

See as to exemption from service of process, Jimeau Bank v. McSpedan,

5 Biss. 64 ; Miner v. Markham, 28 Fed. Rep. 387.

Section VII.

MODE OF PASSING LAWS.

1. All bills for raising revenue shall originate in the House

of Kepresentatives ; but the Senate may propose or concur

with amendments, as on other bills.

2. Every bill which shall have passed the House of Eepre-

sentatives and the Senate shall, before it become a law, be

presented to the President of the United States ;
if he approve,

he shall sign it ; but if not, he shall return it, with his objection-s,
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to that house in which it shall have originated, who shall enter

the objections at large on their journal, and proceed to recon-

sider it. If, after such reconsideration, two-thirds of that

house shall agree to pass the bill, it shall be sent, together

with the objections, to the other house, by which it shall like-

wise be reconsidered, and if approved by two-thirds of that

house, it shall become a law. But in all such cases the votes

of both houses shall be determined by yeas and nays, and the

names of the persons voting for and against the bill shall be

entered on the journal of each house respectively. If any

bill shall not be returned by the President within ten days

(Sundays excepted) after it shaU have been presented to him,

the same shaU be a law in like manner as if he had signed it,

unless the Congress by their adjournment prevent its return, in

wliich case it shall not be a law.

3. Every order, resolution, or vote to which the concurrence

of the Senate and House of Eepresentatives may be necessary

(except on a question of adjournment) shall be presented to

the President of the United States ; and before the same shall

take effect, shall be approved by him, or, being disapproved by

him, shall be repassed by two-thirds of the Senate and House

of Eepresentatives, according to the rules and limitations pre-

scribed in the case of a bill.

1. Becomes a law, when.— The bill becomes a law upon the date of

its approval by the president. The constitution does not require the presi-

dent to affix the date to his signature of approval, nor does any act of con-

gress require him to do so. When a question arises as to when a statute

took effect, the court may resort to any source of information, unless the

positive law has enacted a different rule. Gardner v. Barney, 6 "Wall. 499.

2. The act, however, may provide by its terms the exact time at which it

shall take effect In re Richardson, 2 Story, 571.

3. When no time is fixed at which it shall commence, the statute takes

effect from its date, Matthews v. Zane, 7 Wheat 164.

4. No fraction of a day is computed in the taking effect of the statute,

except in cases where substantia] justice may be otherwise defeated. Arnold

v. United States, 9 Cranch, 119; In re Ankrim, 3 McLean, 285; In re Rich-

ardson, 2 Story, 571 ; United States v. Wilhams, 1 Paine, 261.
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Section YIII.

TOWERS GRANTED TO CONGRESS.

The Congress shall have power:
1. Right of people to grant.— It was competent for the people to in-

vest the general government with all the powers they might deem proper

and necessary ; to extend or restrain these powers according to their own
good pleasure, and to give them a paramount and supreme autliority.

Martin v. Hunter's Lessee, 1 Wheat 304.

2. Extent of powers granted.— The government can claim no powers

not granted to it by the constitution, and the powers actually granted must

be such as are expressly given, or given by necessary implication. The in-

strument is to have a reasonable construction according to the import of its

terms ; and where a power is expressly given in general terms it is not to

be restrained to particular cases unless the construction grow out of the

context or by necessary implication. Id.

3. The constitution deals in general language. It did not suit the purpose

of the people in framing it to provide for minute specifications of its ix>wers

or to declare the means by which those i)Owers should be carried into exe-

cution. Id.

4. Classification of powers.— The powers granted may be classed as

enumerated and non-enumerated, or express and implied. Martin v. Hun-
ter's Lessees, 1 Wheat. 304 ; McCuUoch v. Maryland, 4 id. 405 ; Legal Tender

Cases, 12 AVaU. 4o7.

5. Implied powers.— There is no phrase in the constitution which, hke

the articles of confederation, excludes incidental or implied powers. These,

therefore, when necessary to carry into effect the enumerated powers, are as

much within the provision of the constitution as if they were expressly de-

clared. McCulloch V. Maryland, 4 Wheat. 316. See " Implied powers," art I,

sec. IV, par. 1.

6. Congress cannot confer upon a state the exercise of powers which by

the constitution have been exclusively vested in congress. Van Allen v. As-

sessors (Bank Tax Cases), 3 Wall. 573.

7. Construing power— Rules for.— The words are to be taken in

their natural and obvious sense, and not in a sense unreasonably restricted

or enlarged, Martin v. Hunter's Lessees, 1 Wheat 304-326.

8. The objects for which the powers were granted must be kept in view.

This is a universal rule of construction, applied ahke to statutes, wills, con-

tracts and constitutions. It is imj)OSsible to know what the non-enumer-

ated powers are, and what is their nature and extent, without considering

the purpose they were intended to subserve. These purposes were left to the

discretion of congi-ess, subject only to the restrictions that they be not pro-

hibited, and be necessary and proper for carrying into execution the enu-

merated powers. Legal Tender Cases, 12 Wall. 457.

9. It is not indispensable to the existence of any power claimed for the

federal government that it can be found specified in words in the consti-

tution, or clearly and directly traceable to some one of the specified powers.

Its existence may be deduced from more than one of the substantive pow-

ers expressly defined, or from them all combined. It is allowable to group
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together any number of tliem and infer from them all, that the power

claimed has been conferred. Powers not expressly conferred may be im-

pUed from restrictive clauses, as in the case of suspension of habeas cor-

pus. Id.

1. To lay and collect taxes, duties, imposts, and excises, to

pav the debts and provide for the common defense and gen-

eral Avelfare of the United States ; but all duties, imposts, and

excises shall be uniform throughout the United States.

1

.

Taxation— To lay and collect taxes— Extent of power.— The
power of the congress to lay taxes is co-extensive with the territory of th.Q'

United States. Loughborough v. Blake, 5 Wheat. 317.

2. Not exclusive.— It is not exclusive, however. The states possess the

power of laying taxes within their several jurisdictions, subject to the re-

sti'iction that tliey cannot tax the instruments employed by the United

States in carrying on the national government. Van AUen v. Assessors, 3

WalL 585 ; Bradley v. People, 4 WaU. 463 ; McCulloch v. Maryland, 4 Wheat.

327 ; Osborn v. Bank of United States, 9 Wheat. 738 ; Weston v. City of

Charleston, 2 Pet. 449 ; Dobbins v. Commissioners of Erie Co., 16 Pet. 435.

3. Duties— Imposts.— These are practically synonymous, and mean a

tax levied on any kind of goods or articles imported from a foreign coimtry.

Hylton V. United States, 3 Dall. 171 ; United States v. Tappan, 11 Wheat.

419.

4. Excise.— This is an inland tax laid on products and commodities, and

is usually imposed on the manufacturer. It is sometimes confounded with

license, but is not synonymous. A tax, however, upon a hcense is an excise

tax. License Cases, 5 Wall. 462.

5. An excise tax levied by congress on a license to manufacture and sell

intoxicating liquors is no bar to a prosecution under state laws prohibiting

such manufacture and sale within the state. License Cases, 5 WaU. 462

:

Pervear v. Commonwealtli, 5 Wall. 475.

6. State banks, tax on.— Section 3413 of Revised Statutes, which lays

a tax on state banks and bankers or banking associations, held valid. Mer-

chants" Nat. Bank v. United States, 101 U. S. 1.

7. District of Columbia— Direct tax on.— The power of congress to

levy and collect taxes, duties, imposts and excises is co-extensive with the

territory of the United States. It has therefore power to impose a direct tax

on the District of Columbia in proportion to the census dh-ected to be taken

by the constitution. Loughborough v. Blake, 5 Wheat. 317.

8. Limitation on powers of states to tax.— The state governments

have no right to tax any of the constitutional means employed by the gov-

ernment of the United States to execute its constitutional powers. Nor have

they power by taxation or otherwise to retard or burden, or in any manner

conti-ol, the operation of the constitutional laws of congress. McCulloch v.

Maryland, 4 Wheat. 316.

9. Internal revenue act.— The license mternal revenue act of congress

is constitutional, and not against public policy. So the law of congress im-

posing a tax on sale of lottery tickets and making the non-payment thereof
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an indictable offense is valid, although such selling is prohibited by stato

law. License Tax Ciuses, 5 Wall. 402.

10. liimitation of power.—The power given in the constitution to

congi-ess to Uix is limited only in two ways : 1st Direct tax must be imposed

by the rule of apportionment 2d. It cannot tax exports. License Tax

Cases, 5 WalL 402.

11. Salaries of stato officers.— Congress cannot, under the constitu-

tion, levy a tax on the salary of a judicial ollicer of a state. Buflington v.

Day, 11 Wall. 113.

12. On distilled spirits.— The act of congress of July 20, 1808, impos-

ing a tiix on distilled spirits, is not subject to any constitutional objection.

It is in the nature of an excise, and the only limitation on the power of

congTess in the imposition of taxes of this character is that they shall be
** uniform throughout the United States." United States v. Singer, 15 Wall

111 ; Same v. Van Buskirk, 15 WaU. 123.

13. Succession tax.— The act imposing the succession tax is vaUd. It

is neither a tax on land nor a capitation tax, although it is made a lien on the

land to enforce its collection. Scholey v. Eew, 23 Wall. 331.

14. State law regulating pilotage.—A law of Pennsylvania provid-

ing that vessels neglecting or refusing to take a pilot shall forfeit a certain

sum for the use of the society for the relief of distressed and decayed pilots

is not repugnant to this clause, for the reason that the charge is neither a

duty, impost, or excise. Neither is it repugnant thereto because of not being

uniform throughout the United States. Being neither of the prohibited im-

positions named in this clause, it is not required that it shaU have such uni-

formity. Cooley V. Board of Wardens, 12 How. 299.

15. In the exercise of tUis power congress may raise money in any way

not forbidden by the constitution, and as a means thereto it may tax em-

IDloyments. United States v. AngeU, 11 Fed. Rep. 34.

16. May exclude aliens.— The government of the United States,

through the action of its legislative department, can exclude aliens from its

territory. Jurisdiction over its own territory to that extent is an incident of

every independent nation. It is a part of its independence, and one method

whereby it is enabled to maintain its independence from conti'ol of another

power. "Tbe jurisdiction of the nation within its own territory is neces-

sarily exclusive and absolute, and is susceptible of no Umitiition not imposed

by itself. Any restriction upon it, deriving vahdity from an external source,

would imply a diminution of its sovereignty to the extent of the restriction,

and an investment of that sovereignty to the same extent in that power

wliich could impose such restrictions." Chief Justice jNIai-shall in The

Exchange v. McFaddon, 7 Cranch, 116, 186, cited and approved in The Chi-

nese Exclusion Case, 130 U. S. 581-604.

2. To borrow mojiey on the credit of the United States.

1. Taxation of government securities.—A tax imposed by a state

or under its authority on stock issued for loans made to the United States

is unconstitutional. Weston v. City of Charleston, 2 Pet 449.

2. United States stocks as capital of state banks.— The stock of

the United States wliich constitutes the whole or a part of the capital stock of

2
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a state bank is not subject to state taxation. To so tax the stocks of the gov-

ermment is regarded as a tax upon the exercise of the powers conferred upon

congress by this clause of the constitution. If such power was recognized

in the states it might be carried to such extent as to, in effect, desti'oy this

power in congress. People of New York v. Comm'rs of Taxes, 2 WalL 200 ;

Same v. Same, 2 Black, 620 ; Same v. Same, id. 635.

3. Same.— Securities of the United States are exempt from state taxation,

and such immunity extends to the capital stock of a corporation if made up

of such public funds. Provident Inst. v. Massachusetts, 6 WalL 611 ; Fii-st

Nat. Bank of Louisville v. Kentucky, 9 id. 353.

4. Franchises not exempt.— The francliises of a corporation, however,

are not so exempt, although the corporation has made investments in such

securities. Society for Savings v. Coite, 6 Wall. 594

5. United States notes are exempt from taxation by or under state or

municipal authority'. Mitchell v. Board of County Commissioners, 91 U. S.

206 ; Bank v. Supervisors, 7 Wall. 26.

6. Shares in national banks.—A state may tax shares of stockholders

in national banks. Van Slyke v. Wisconsin, Bagnall v. Wisconsin, Book 20,

L. C. P. Co.'s Ed. of U. S. Sup. Court Rep., 240 ; Lionberger v. Rouse, 9 WaU.

468 ; First Nat. Bank of Louisville v. Kentucky, 9 WalL 353 ; Provident Inst

V. Massachusetts, 6 id. 611 ; Van Allen v. Assessors (Bank Tax Cases), 3 id.

573 ; New York v. Com'rs of Taxes, 4 id. 244 ; Bradley v. lUinois, id. 459

;

Tappan v. National Bank, 19 id. 490.

7. Same.— The states have power to tax the shares of national banks in

the hands of stockholders, whose capital is wholly invested in the stock and

bonds of the United States. The state tax under the banking act of con-

gress involves no question as to the pledged faith of the government The

tax is the condition of the new rights and privileges conferred upon these

associations. And congress has so legislated in respect to them as to leave

such shares subject to state taxation. Van AUen v. Assessors (Bank Tax

Cases), 3 WaU. 573.

8. Same — Conditions on which may be taxed.— This right of tax-

ation is subject, however, to the conditions, viz. : That the taxes shall be

imposed, by and under state authority, at the place where such bank is lo-

cated, and not elsewhere ; and shall not be at a greater rate than is assessed

upon other moneyed capital in the hands of the individual citizen of such

state, nor exceed the rate imposed upon the shares of any of the banks or-

ganized under the authority of the state where such association is located.

Id. ; Bradley v. Illinois, 4 Wall. 459.

9. The bank, instead of the individual shareholdei-s, may be required to

pay such tax. Lionberger v. Rouse, 9 WaU. 468.

10. Federal stock is not subject to the general taxing power of

a state.— Tlie tax on the stock is regarded as a tax on the power of the

government to " borrow money on the credit of the United States." It makes

no difference that the tax is on the aggregate of the tax-payer's property, and

the stock is not taxed by name. People v. Commissioners of N. Y. City, 2

Black, 620 ; People v. Commissioners, 2 WaU. 200.

11. United States bonds or certificates of indebtedness issued by

the general government directly to creditoi-s are subject to taxation by the

states. People ex reL The Banks v. Hoffman, 7 WaU. 16.
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12. Unilcd States socuritios are not subject to taxation by states. Society

for Savings v. Coite, 6 Wall. 51)4; Hamilton Manuf. Co. v. Ma.ssacliusetts, G

Wall. 032 ; New York v. Comni'rs of Taxes, 2 Black, G20 ; Same v. Same, id.

635 ; Same v. Same, 2 Wall. 200 ; Weston v. Charleston, 2 Pet 449 ; McCul-

loch V. Maryland, 4 Wheat. 316 ; Osborne v. United States Bank, 9 Wheat 738.

13. Bank capital in government bonds.— Where the capital of a

bank is invested in govornnu'nt l)t)nds it camiut be Uixed by the states. But

the shares of stock may be taxed as such in hands of stockholders. And
held that the revenue law of Kentucky which imposes a tax on bank stock,

and requires the officers of the bank to pay the tax so levied on the shares of

stock, is a tax on the stockholdei's and not on the capitil of the bank, and is

valid. First Nat Bank v. Kentucky, 9 Walk 353. To the same effect is

Lionberger v. Rouse, 9 Wall. 408.

14. And further.— Congress in imposing conditions on the power of

the state to tax banks had reference alone to banks of chculation. Lion-

berger V. Rouse, 9 Wall. 4G8.

15. A tax upon the bonds of the United States is a tax uix)n the power of

congress to borrow money, and such tax, when imposed by a state of the

Union, is invalid. The fact, however, that a corporation has invested its

capital partly in United States bonds does not prevent the state from laying

a tax upon the corporate franchises or business of such corporation. Home
Ins. Co. of N. Y. V. People of State of N. Y., 134 U. S. 594.

16. No constitutional objection lies in the way of a legislative body pre-

scribing any mode of measurement to determine the amount it will charge

for the privilege it bestows. Id. See, also, Society for Savings v. Coite, 6

Wall. 594, and Provident Institution v. Massachusetts, 6 Wall. 611 ; Hamilton

Manuf. Co. v. Massachusetts, 6 Wall. 632.

17. Legal tender acts.— The legal tender acts are constitutional as

applied both to contracts entered into before and after their passage. Hep-

burn V. Griswold, 8 Wall 603, in so far as it confhcts with tliis doctrine, is

overruled. Legal Tender Cases, 12 Wall 457.

18. Under the power to borrow money on the credit of the United States,

and to issue cu'culating notes for the money borrowed, the authority of con-

gTess to define the quality and force of these notes as cuiTency is as broad as

the like power over metallic currency under the power to coin money and

regulate the value thereof. Under the two powei-s, taken together, congress

is authorized to establish a national currency, either in coin or in paper, and

to make that currency lawful money for all purposes, as regards the national

government or individuals, and this whether in time of war or peace.

JuilUard v. Greenman, 110 U. S. 421.

3. To regulate commerce with foreign nations, and among

the several States, and with the Indian tribes.

1. Commerce — What constitutes— Traffic— Commerce is ti-affic

But it is also something more ; it is intercourse. It describes the commer-

cial intercourse betsveen nations and parts of nations, in all its branches. It

comprehends navigation. Gibbons v. Ogden, 9 Wheat. 1 ; United States v.
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Bailey, 1 McLean, 234; The Daniel BaU, 10 WaU. 557; Mobile r. Kimball, 103

U. S. 691.

2. Sale is the object of importation, and is an essential ingredient of com-

merce. Brown v. Maryland, 12 Wheat. 419 ; Lcisy v. Hardin, 135 U. S. 100.

3. Intercourse.— Commerce means nothing more than intercourse

among nations and the several states for the purpose of trade, be the object

of the trade what it may. Corfield v. Coryell, 4 Wash. 371-378.

4. Includes manufactures and growth.— It includes the products of

the several states— as well that which is the product and manufacture as

that wliich is the growth thereof. Welton v. State of Missouri, 91 U. S. 275.

5. It extends to the pei-sons who conduct it as weU as to the instruments

used. Cooley v. Board of Wardens, 12 How. 299-316.

6. Commerce among the states is commerce with the states.

—

It commences in one state and terminates in another, and may pass thi-ough

one or many states in its operation. Gibbons v. Ogden, 9 Wheat. 1.

7. Freights carried from points without a state to points within that

state, or from points within, the state to points without, is as much commerce
among the several states, in so far as such state is concerned, as is freight

taken up at points without such state and carried across it to points in other

states. Fargo v. Michigan, 121 U. S. 230.

8. Insurance not commerce.— The business of insurance is not com-
merce ; and a corporation of one state doing insurance in another is not en-

gaged in commerce among the states. Insurance Co. v. Massachusetts, 10

WaU. 566.

9. Issuing a poHcy of insurance is not a transaction of commerce, and so

is not subject to congressional regulation. Paul v. Virginia, 8 WalL 168

;

Insurance Co. v. Morse, 20 WalL 450.

10. Regulation— Definition.— To regulate commerce is to prescribe

the rule by w^hich it is to be governed. Gibbons v. Ogden, 9 Wheat. 1.

11. What is not a regulation.— A state law which prohibits the

dredging for oysters with a scoop or drag, or any instrument other than

tongs or rakes, within the hmits of the state, and forfeiting to the state the

vessel so engaged, is not a regulation of commerce, and is valid. Smith v.

Maryland, 18 How. 71.

12. Same.— A law of a state which requires insurance companies of

other states to file bond and security, etc., before issuing policies in such

state, is not a regulation of commerce, and is constitutional. Paul v. Vir-

gmia, 8 Wall. 168 ; Dojde v. Insurance Co., 94 U. S. 535.

13. Includes navigation.— The power to regulate includes the regula-

tion of navigation, which comprehends the power to i^rescribe rules in con-

formity with which na^'igation must be carried on. Cooley v. Board of

W^ardens, 12 How. 299, 315, 316.

14. The vessels, as well as the articles they bring, are subject to regula-

tion. The Brig Wilson v. United States, 1 Brock. 423, 431.

15. It includes the power to regulate navigation with foreign nations and
among the states, and is an exclusive power in congress, which may be exer-

cised with or without positive regulations. The Barque Chusan, 2 Story, 455.

16. A bill providing for the recording of mortgage, hypothecation or con-

veyance of any vessel is a regulation of commerce and within the powers
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of con^rrss. Whit<-'s Bank v. Siiiilh, 7 AVull. GIG ; Blaucliard v. Brig Martha

Washington, 1 Cliir. MVX

17. Navigable w^ators.— Black Bird creek was a fcinall creek or marsh

in Delaware in wiiich the tide ebbed and flowed, and which was at times

navigated by small craft A corporation, "The Black Bird Creek Marsh

Company," was authorized by the legislature of Delaware to construct a

dam across the creek, and did so. Held, in a suit wlierem the question was

raised, that the law was not repugnant to the constitution in that it regulated

commerce, especially in view of the fact that congress had not enacted any

legislation upon the subject with which the act of Delaware came in con-

flict Willson V. Black Bird Creek Marsh Co., 2 Pet 245.

18. The power of controlling navigation is incidental to the power to regu-

late commerce, which the constitution confers upon congress ; and, conse-

quently, the power of congress over the vessel is co-extensive with that over

tlie cargo. The Brig Wilson v. United States, 1 Brock. 423.

19. The declaration in the compact entered into when Alabama was ad-

mitted as a state '• that all navigable waters within the said state shall for-

ever remain public highways, free to the citizens of said state and of the

United States, without any tax, duty, impost or toU therefor imposed by

said state," is nothing more than a regulation of commerce, to that extent,

among the several states. It conveys no more rights over the navigable

waters of Alabama than the United States possesses over the same character

of waters in the several states. Pollard v. Hagan, 3 How. 212.

20. The supreme court of the United States, by decree thereof, declared a

bridge across the River Ohio an obstruction to navigation and du-ected its

removal. Afterwards congress by an act declared the bridge to be a lawful

structure, " anythmg in the laws of the United States to the contrary not-

withstandmg." Held, that while congress cannot annul a judgment of court

upon private rights of parties, it can so annul a judgment founded on the

unlawful interference with the enjoyment of a pubhc right, wliich is subject

to congressional regulation. In this case it is an exercise of the power to

regulate commerce. Pennsylvania v. Wheeling, etc. Bridge Co., 18 How.

421.

21. The act above referred to is not in conflict with the clause that " no

preference shall be given to the ports of one state over those of another." Id.

22. The Penobscot river is wholly within the state of Maine. The lower

eight miles is crossed by several dams, and is not navigable. Above that

there is imperfect navigation. Held, that a law of the state providing for

the improvement of this upper navigation, and granting exclusive privileges

thereto to the company improving the same, is not in conflict with this

clause of the constitution. Veazie v. Moor, 14 How. 5GS.

23. The River Ohio is a navigable sti-eam, and as such is subject to the

commercial powers of congress which have been exercised over it ; and if a

bridge is so erected across it as to obstruct navigation it is a nuisance, and

an act of the legislature of Virginia authorizing its construction would af-

ford no justification to the bridge company. Pennsylvania v. Wheeling

Bridge Co., 13 How. 518.

24. The power in congress to regulate commerce comprehends the con-

trol for that purpose of aU tlie navigable waters of the United States which



22 UNITED STATES CONSTITUnON.

are accessible from a state other than that in which they lie. And it is for

congress to determine when its full powers will be brought into activity and

as to the regulations it will provide. Oilman v. PhUadelphia, 3 Wall 713.

25. Tlie Ohio river is a navigable stream, and congress has the para-

mount power to regulate bridges over said stream which affect the naviga-

tion tliereof. This power of congress over interstate commerce is free from,

state interference, Ne\\'port & Gin. Bridge Co. v. United States, 105 U. S.

470.

26. If a river is not of itself a highway for commerce with other states

or foreign countries, or does not form such highway by its connection with

other waters, and is only navigable between different places within the state,

then it is not a navigable water of the United States, and the act of congress

for the enrollment and license of vessels does not apply. And the fact that

the steamer was employed in transporting products of Wisconsin destined

for other states, and in ti'ansporting the products of other states brought into

Wisconsin, and destined to different j^laces within its limits, does not affect

the question under consideration, for congress has not prescribed any regu-

lations governing such commerce, except so far as it is conducted in vessels

on the navigable waters of the United States. The Daniel Ball, 10 WalL
557, referred to and distinguished. The Montello, 11 Wall. 411.

27. The compact between South Carolina and Georgia made in 1787, prior

to the ratification of the constitution, Avhereby the northern branch of the

Savannah river was fixed as a boundary line, with the agreement that it

should be forever free to the citizens of both states, and exempt from liin-

drance, etc., attempted by one state against the citizens of the other, has no

effect upon this provision of the constitution subsequently adopted. CongTCSS

has the same power over that river as over any of the other navigable waters

of the nation. The right to regulate commerce includes the right to regu-

late navigation, and hence to regulate and improve navigable waters and

ports thereon, and it may for that purpose close to navigation one of sev-

eral channels in a navigable sti'eam. South Carolina v. Oeorgia, 93 U. S. 4.

28. The Chicago river and its branches, notwithstanding the fact of its

being wholly within the state of Illinois, must be deemed navigable waters

of the United States, over wliich congress under tliis clause may exercise

control to the extent necessary to preserve and improve the free navigation

thereof. But in the absence of congressional legislation the courts will not

interfere with reasonable state regulations over that river within the limits

of the city of Chicago. Escanaba Transportation Co. v. Chicago, 107 U. S.

678.
—

29. Navigation being a branch of commerce, congi-ess has the control of

all navigable rivers between the states, or connecting with the ocean, so as

to preserve and protect free navigation. As a corollary of this, congress has

the paramount right to conclusively determine what shall be deemed, so far

as commerce is concerned, an obstruction thereto. Miller v. Mayor of N. Y.,

109 U. S. 385.

30. A bridge constructed in accordance with the legislation of both the

state and federal governments must be deemed a lawful structure ; and it

cannot thereafter be treated as a public nuisance nor be subject to complaint

before the courts. By " navigable waters of the United States " are meant



LEGISLATIVE DEPARTMENT. 23

6uch as are navigable in fact, and w hicli by'thcinselves, or their connections

with other waters, form a continuous channel for commerce with other na-

tions or among the states. Id.

31. Commerce is intercourse and includes all the means by wliich it can

be carried on, including free navigation of the waters of the several states.

Corlield v. Coryell, 4 Wasli. 371, 378.

32. Streams entirely within a state.— Where a river ls wholly

within the limits of a state it (the state) can auth(jrize any im[)rovement

which in its judgment will enhance its value as a means of transportation

from one part of the state to another. The internal commerce of a state—
that is, commerce which is wholly confined within its limits — is as much
under its control as foreign or interstate commerce is under the control of

the general government Citing and approving County of Mobile v. Kim-
baU, 102 U. S. C91, and Huse v. Glover, 119 U. S. 543. Sands v. Manistee

Riv. Imp. Co., 123 U. S. 288.

33. Until congress acts respecting navigable streams entirely within a
state, the state has plenary powers ; but congress is not concluded by any-

thing that the state, or individuals by its authority or acquiescence, may have

done, from assummg entire control, and abating any erections that may have

been made, and preventing any other from being made, except in conformity

with such regulations as it may impose. Willamette Iron Bridge Co. v.

Hatch, 125 U. S. 1.

34. The j)rovision in the act of congress admitting Oregon, that the navi-

gable waters of the state " shall be common highways and forever free as

well to the inhabitants of said state as to all other citizens of the United

States, without any tax, duty, impost or toll therefor," refers to pohtical reg-

ulations hampering the freedom of commerce and not to natural obstruc-

tions. Id.

35. The act of congress appropriating money for the improvement of

navigation of Willamette river, a stream wholly within the state of Oregon,

was no assumption of pohce power. Nor did congress, by conferring the

privilege of a port of entry on Portland, come in conflict with the pohce

power of the state exercised in bridging a navigable sti'eam of the state at

that point Id.

36. The acts of the legislature of New York granting Robert R. Livings-

ton and Robert Fulton the exclusive navigation of all the waters within that

state, with boats moved by fire or steam, for a term of j-ears, are repugnant
to this clause of the constitution of the United States. Gibbons v. Ogden,

9 Wheat 1.

37. Congress may authorize the erection of railroad bridges across navi-

gable waters for the purpose of preventing ti'ammels to commerce among
the states. Raih-oad Co. v. Richmond, 19 Wall. 584.

38. Navigation.— Under this clause congress possesses the power to

punish offenses of the sort eniunerated in the ninth section of the act of

1825. The power to regulate commerce includes the power to regulate navi-

gation, as connected with commerce both foreign and interstate. It does

not stop at the boundary line of the state ; nor is it confined to acts done on
the waters, or in the necessary couree of the navigation thereof. It extends

to acts done on land wliich interfere, obstruct or jjrevent the due exercise.of
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the power to regulate commerce and navigation both foreign and amor^

the states. Any offense which thus interferes with, obstructs, or prevents

such commerce and navigation, though done on Jand, may be punished by

congress, under the general authority to make all laws necessary and proper

to execute its delegated constitutional powers. United States v. Coombs,

12 Pet. 73.

39. Navigation on the high seas is necessarily national in its character

and is clearly a matter of national concern and must be subject to national

government Therefore congress has power to regulate the liability of

owners of vessels navigating the high seas, but engaged only in transport-

ing goods and passengers between ports and places in the same state. Lord v.

Steamship Co., 102 U. S. 541.

40. The right to cross a navigable water by a railroad bridge must be

given by the sovereign power by a special or general act. Under the power

to regulate commerce, congress has powder to prevent the obstruction of any

navigable river which is a means of commerce between any tw^o or more

states. The exercise of this great public right is not incompatible Avith the

enjoyment of local rights. The public right consists in an unobsti'ucted use

of a navigable water connecting two or more states. The local right is to

cross such water. The general commercial right is paramount to the state

authority. Works v. The Junction R R, 5 McLean, 426.

41. No state can obstruct a navigable stream which extends to other

states or is connected with a river or lake which falls into the sea. States

may unprove the navigation. Palmer v. Commissioners of Cuyahoga Co., 3

McLean, 226.

42. A steamboat, enrolled and Ucensed under act of congress, is entitled

to the protection of the general government while engaged in carrying on

commerce between different states ; and her owners have a right to use the

navigable streams of the countiy, free from all- material obstructions to nav-

igation. Jolly V. TeiTe Haute Draw-bridge Co., 6 McLean, 237.

43. Pilotage.— The grant of power to congress to regulate commerce

does not prohibit the states from legislating upon the subject of pilotage.

Upon some of the subjects included in the power to regulate commerce there

should be a uniform rule. Upon others there may be different rules in

different localities. In the former the power of congress is exclusive. In

the other it is not Cooley v. Board of Wardens, 12 How. 299.

44. The powder to regulate commerce as conferred on congress does not

exclude the exercise of authority by the states to regulate pilots. Pacific M.

S. S. Co. V. Joliffe, 2 Wall. 450.

45. Pilot regulations are regulations of commerce. State pilotage laws

are constitutional and valid, but are subject to the power of congress over

the matter. Ex parte McNiel, 13 Wall 236.

46. A statute of Louisiana authorizing the master and wardens of the

port of New Orleans to demand and receive, in addition to other fees, the

sum of five cents whether called upon to perform any service or not, for every

vessel arriving in port, is in violation of this clause. (The chfference between

this law and the law in regard to pilots, as expounded in Steamship Co. v.

Joliffe, 2 Wall. 450, is stated and commented on.) Steamship Co. v. Port-

wardens, 6 Wall 31.
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47. The pilot laws of Now York are uot in conflict with this clause.

Wilson V. ]\rcNamoo, 102 U. S. 572.

48. Section 4235, Revised Statutes of the Unito.l States, enacts that " Until

further provision is made by congress, all pilots in the bays, inlets, rivers,

harbors and ports of the United States shall continue to be regulated in

conformity with the existing laws of the states respectively wherein such

pilots may be, or with such laws as the states may respectively enact for the

purpose." Section 4237 of same statutes provides that " No regulations or

provisions shall be adopted by any state which shall make any discrimina-

tion in the rate of pflotagc or half-pik^tage between vessels sailing between

the ports of one state, and vessels sailing between the ports of different

states, or any discrimination against vessels propelled in whole or in part by

steam, or against national vessels of the United States ; all existing regula-

tions or provisions making any such discrimination are annulled and abro-

gated." Section 1512 of the code of Georgia provides that "Any person,

master or commander of a ship or vessel bearmg toward any of the ports

or harbors of this state, except coasters in this state, and between the ports of

tliis state and those of South Carolina, . . . and of Florida, who refases

to receive a pilot on board, shall be liable, on his arrival in such port in this

state, to pay the first pilot who may have offered his services outside the bar,

and exhibited his hcense as a pilot, if demanded by the master, the full rates

of pilotage established by law for such vessels." Held: (1) Under the con-

stitution congress has paramount authority over legislation regulating com-

merce and navigation. (2) That the provisions of section 1512 of the code of

Georgia are annulled and abrogated by the provisions of section 4237 of the

Revised Statutes. (3) A vessel of another state licensed as a coastwise

steam vessel may employ its own pilot for the harbors of Georgia when

such pilot is licensed under the law^s of the United States ; and under the

provisions of sections 4401 and 4444, Revised Statutes, such vessel cannot be

required to take a pilot hcensed under the laws of Georgia, anything in

the laws of that state to the contrary notwithstanding. Spraigue v. Tliomp-

Bon, 118 U. S. 90.

49. Supremacy of congress over.— The whole commercial marine of

the country is placed by the constitution imder the regulation of congi-ess,

and all laws of congress on that subject, whether in relation to foreign or

coastwise ti-ade, are supreme ; and where a state law contravenes such fed-

eral laws it must give way, and this without regard to the source of power

whence the state legislature derived its enactment Sinnot v. Davenport, 22

How. 227 ; Foster v. Davenport, id. 244.

50. Congress has exclusive power to regulate commerce, but this has

never been construed to include the means whereby commerce is carried on

wdthin a state. It has never attempted to regulate canals, turnpikes, bridges

and railroads. The estabhshment of postoflfices and post-roads does not af-

fect or conti'ol the absolute power of the state over its highways and bridges.

The police power to make bridges is as absolutely vested in a state as is the

commercial power vested in congress. IMilnor v. New Jersey R. R., Bige-

low V. Same, Milnor v. Newark Plank-road, decided by Grier, J., iu Circuit

Court of United States, district of New Jersey, and affirmed by divided court

See Book 16, Lawyers' Co-operative ed. United States Supreme Court Reports,

p. 799.
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51. Tliis clause authorizes congress to prescribe the conditions upon

which commerce in all its forms shall be conducted between our citizens

and the citizens or subjects of other coimtries, and between the citizens of

the several states, and to adopt measures to promote its growth and insure

its safety. Commerce embraces navigation ; and the improvements of the

harboi-s and bays along our coasts, and of navigable rivers within the states

connecting witli such bays and coasts, falls within the power. But subjects

of local natm-e, and intended only as aids to commerce, and which are best

provided by special regulations, may be exercised by the states without con-

flicting with the commercial powers of congress. Mobile County- v. Kim-

ball, 102 U. S. 691.

52. Taxation.— A law of a state imposing a tax upon passengers arriv-

ing in the ports of such state from a foreign country is a regulation of com-

merce and void. Passenger Cases, 7 How. 283.

53. A tax imposed by a state on money or exchange brokers doing busi-

ness in the state is not unconstitutional. Nathan v. Louisiana, 8 How. 73.

54. Same.— Foreign bills of exchange are instruments of commerce. So

also are products of agriculture or manufactures, and over these the taxing

power is undoubted until they become separated from the general mass of

property by becoming exports. Id.

55. A state has no right to levy a tax on a vessel engaged in commerce

and which plies between the ports of different states where such vessel is

registered, as required by the laws of congress, in a port of another state.

The vessel is subject to taxation only in the port of register. That is its

situs. A law of another state, therefore, which assumes to levy a tax on

such vessel is void as a regulation of commerce. Hays v. Steamship Com-

pany, 17 How. 596.

56. A state has the right to tax its own citizens for the prosecution of

any particular business or profession within the state. Nathan v. Louisiana,

8 How. 73.

57. Special license tax imposed by a city as a privilege of selling beer in

casks manufactured in the same state is not obnoxious to the constitution.

Downham v. Alexandria, 10 Wall. 173.

58. Interstate commerce, regulation of.—A tax levied on the gi-oss

receipts of a railroad company is not a tax on interstate ti'ansporta'iou, and

is not in conflict with this clause of the constitution. State Tax on Riiilway

Gross Receipts, 15 Wall 282, 284.

59. Nor is it an impost or duty on imposts. Id.

60. A tax on freight transported from state to state is a regulation of

interstate commerce, and, when levied by a state, is void so far as it applies

to articles carried through the state, or to articles taken up outside and car-

ried into the state, or to articles taken up within the state to be carried to

points without. Case of State Freight Tax, 15 Wall. 232.

6 1 . A tax upon a vessel by a state other than that in which it has its

home port and situs, when such vessel is lawfully engaged in interstate

transportation over the navigable waters of the nation, is an interference

•with commerce not permitted to the states. IMorgan v. Parham, 16 Wall 471.

62. An ordinance of a city which requires that every railroad company

or express company transacting business in such city, and having a business

extending beyond the Hmits of the state, should pay an annual license fee.
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and imposing penalties for violation, is not repugnant to this clause of the

constitution. Osborne v. Mobile, 10 Wall, 479.

63. " Congress has never undertfiken to exercise its power in any manner
inconsistent with such municipal ordinance, and there are several ca.ses in

which tliis court has asserted the riglit of the state to legislate in the ab-

sence of legislation by congress upon subjects over which tlie constitution

has cli^thed that body witli legislative authorit}'."' Citing License Cases, 5

How. 504 ; Willson v. Black Bird Creek M. Co., 2 Pet. 245 ; Cooley v. Board
of Wardens, 12 How. 315. Chase, C. J., in Osborne v. Mobile, 16 Wall. 479.

64. A stipulation in the charter of a railroad company that the company
shall pay to the state a bonus or a portion of its earnings is not repugnant
to this section, and is different in principle from a tax on the movement
or transportation of goods or persons from one state to another. Within
this limit, viz., that a state may not impose a tax on persons or property

transported from one state to another, the power of a state to construct rail-

roads or other iiighways and impose tolls and fares for transportation

thereon, is unUmited and uncontrolled. Crandall v. Nevada, 6 Wall. 42

;

Freight Tax Cases, 15 W^all. 232, distinguished and affirmed. Eailroad Co.

V. Maryland, 21 Wall. 456.

65. A law of a state requiring a person engaged in peddling goods, wares
and merchandise, not produced in the state, to take out a license and pay
a tax thereon for the privilege of selling the same, w^here no such license or

tax is required of persons selling similar articles which are the growth,
produce or manufacture of the state, ig in conflict with this section of the

constitution. W^elton v. Missouri, 91 U. S. 275.

66. A tax on the amount of sales made by an auctioneer is a tax on the

goods thus sold. And if the tax thus laid is upon sales of imported goods
sold in the original packages, and for the importer, it is a regulation of com-
merce ; and such tax, if laid by a state or under authority of a state, is in-

vahd. Cook v. Pennsylvania, 97 U. S. 566.

67. A law of Texas entitled "An act regulating taxation" levied a tax

on persons selling wine and beer manufactured out of the state, but exacted

no such tax from those engaged in the sale of similar liquoi-s manufactured
within the state. Held, that the law was unconstitutional Tiernan v. Pin-

ker, 102 U. S. 123.

"

68. The object of vesting this power in congress was to insure uniform-

ity against discriminating state legislation. W^elton v. Missoiu-i, 91 U. S.

275.

69. The fact that congress has not legislated upon the subject of inter-

state commerce is equivalent to a declaration that it shall remain free and
untrammeled. Id And see, also. Ward v. IMaryland, 12 AVall 418 ; Robbins
V. Shelby Taxing Dist., 120 U. S. 489 ; Corson v. Maryland, id. 502.

70. In whatever language a statute may be framed, its purpose must be

determined by its effect ; and where it is apparent that the object of the

statute is to coir pel the owners of vessels carrying passengers from foreign

countries to the ports of a state of the Union to pay a tax on such passen-

gers when landed, the effect is to tax commerce with a foreign nation,

and so void. Henderson v. Mayor of New York, 92 U. S. 259 ; Chy Lung v.

Freeman, 92 U. S. 275.
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71. A statute of a state imposing a license-tax upon peddlers selling goods

not gi'owu or manufactured in the state is in conflict with this clause of

the constitution. Followmg and re-affirming Welton v. Missouri Morrill v.

Wisconsin, Book 23, p. 1009, L. C. P. Co. Ed. U. S. Sup. Ct. Rep.

72. It must be regarded as settled that no state can, consistently with the

federal constitution, impose upon the products of other states brought therein

for sale or use, or upon the citizens thus engaged in the sale therein or the

transportation thereto of the products of other states, more onerous public

burdens or taxes than are imposed upon hke products of its own territory.

Guy V. Baltimore, 100 U. S. 434.

73. But a tax on peddlers of sewing machines, apphed alike to those man-

ufactured in the state and those manufactured out of the state, is valid.

Howe Machine Co. v. Gage, 100 U. S. 676.

74. A law of Maryland requiring all tobacco shipped out of the state in

hogsheads to be inspected at a state warehouse and to pay storage and out-

age charges, examined, and held not to conflict with the commercial powers

of congress. Turner v. Maryland, 107 U. S. 38.

75. The statute of New York imposing a tax on passengers from foreign

countries landing at the ports of that state, and holding the vessels liable for

such tax, is unconstitutional Henderson v. Mayor, 92 U. S. 259. Chy Lung

V. Freeman, 92 U. S. 275, cited and approved.

76. The constitutional disability is not removed by calling the law an in-

spection law to prevent the landing of criminals, paupers, lunatics, etc.

People V. Compagnie Gen. Transatlantique, 107 U. S. 59.

77. An ordinance of New Orleans imposed a license tax ui)on "eveiy

member of a firm or company, every agency or person or corporation own-

ing and running tow-boats to and from the Gulf of Mexico, $500." Held to

be a regulation of commerce and void. Moran v. New Orleans, 112 U. S. 69.

78. An act of congress imposing upon the owners of steam sailing vessels

a tax of fifty cents for every passenger brought from a foreign port, and

who is not a citizen of this country, is a valid exercise of the power to regu-

late commerce as conferred by this section. The right to make such regula-

tion is exclusively in. congress, and any such regulation when imposed by a

state is invalid. Edye v. Robertson, 112 U. S. 580.

79. Transportation imf^lies the taking up of persons or property at some

point and putting them down at another. A tax upon such receiving and

landing of passengers and freight is a tax upon their transportation ; that is,

a tax upon the commerce between the two states involved in such trans-

portation. And the character of this commerce between the states is not

changed by the character of the means of transportation. The power to

regulate commerce among the states, as well as with foreign countries,

vested in congress, is the power to prescribe the rules by wdiich it shall be

governed— that is, the conditions on which it shall be conducted; to deter-

mine when it shall be free and when subject to duties or exactions. Gloucester

Ferry Co. v. Pennsylvania, 114 U. S. 190.

80. The taxing of goods coming from other states, as such, or by reason

of their so coming, is a discrimination against them, and is a regulation of

interstate commerce inconsistent with that perfect freedom of trade which
congi-ess has seen fit should remain undisturbed. But if after their arrival
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within the state— that being tlie place of their destination either for use or

for trade— they are subjected to a general tax laid alike on all i^roperty,

Buch taxation cannot be deemed a regulation of commerce. Brown v. Hous-

ton. 114U. S. 6:33.

81. A state tax on persons engaged in selling liquors not manufactin-ed

in the state, when no such tiix is imposed on persons selling such lic^uors

when the same are manufactmed in the state, is a discriminating tax and a

regulation of commerce among tlie states, and therefore void. Affirming

Welton V. Missouri, 91 U. S. 275. Walling v. Michigan, IIG U. S. 446.

82. The levying of a tax upon vessels or other water craft, or the exac-

tion of a license fee by the state within which the property has its situs, is

not a regulation of commerce within the meaning of this clause. "When,

therefore, a state grants to a city the right to license, tax and regulate ferries,

the latter may imjiose a hcense tax on the keeping of ferries, although their

boats ply between landings lying in two different states. This is one of the

immense mass of undelegated powers reserved to the states. "Wiggins Feny
Co. V. East St Louis, 107 U. S. 365.

83. A law of Tennessee imposed a tax of $50 per car upon each and every

sleeping-car used by any railroad company wdthin the state and not owned

by such company ; and declared such tax to be a privilege tax. And it was

made unlawful for the railroad companies to use such cars unless such tax

was paid. Held, that said act was a regulatio.n of interstate commerce, in so

far as it applied to sleeping-cars used upon ti-ains which ran from points

within the state to points without the state, or from points without to points

within the state, or that ran tlu'ough the state. Pickard v. Pullman Southern

Car Co., 117 U. S. 34 ; Tennessee v. Pullman Southern Car Co., id. 51.

84. A statute of Tennessee providing that "all di'ummers and all persons

not having a regular licensed house of business in the taxing district of

Shelby county, etc., selKng goods, etc., therein, shall be taxed from $10 to $25

per week," is, in so far as such law applies to firms doing business in another

state whose agents take orders for goods in said taxing district, a regulation

of commerce among the states, and void. Interstate commerce cannot be

taxed by a state even though an equal tax be laid upon like domestic com-

merce. Non-action by congress in such cases is an expression of its will

that the subject shall be left free from imposition or restriction. Robbins v.

Shelby Taxmg District, 120 U. S. 489 ; Corson v. I\Iaryland, 120 U. S. 502.

85. "VVliile a state may tax the money actually in the state and which is

earned in commerce transacted by the carrying trade between different

states, after it has been so earned, in the same manner as it may tax other

money or property within its limits, it cannot levy such tax upon the gross

receipts of a railroad company for the carriage of freights or passengers

interstate. Fargo v. Michigan, 121 U. S. 230.

86. A tax by a state upon a ti-ansportation company incorporated under

its laws, which is levied directly upon the receipts derived by the company

from its fares and freights for the transportation of persons and goods be-

tween different states, and between the states and foreign counti'ies, and

from the charter of its vessels, used for the same purpose, is an act regulat-

ing and ta;s:ing interstate and foreign commerce, and is unconstitutional.

Pliila, Steamship Co. v. Pennsylvania, 122 U. S. 326.
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that commodity, or by that means of transportation, shall be free. Mobile

Comity V. Kimball, 102 U. S. 691 ; Gibbons v. Ogden, 9 Wlieat 1 ;
Groves v.

Slaughter, 15 Pet 504; Passenger Cases, 7 How. 283; Sherlock v. AUmg, 93

U. S. 99; Railroad Co. v. Husen, 95 U. S. 4G5 ; HaU v. De Cuir, 95 U. S. 498;

Siuuot V. Davenport, 22 How. 227 ; Henderson v. Mayor of N. Y., 92 U. S.

259 ; Weiton v. Missouri, 91 U. S. 275 ; The Chu?an, 2 Stoiy, 455 ;
Blanchard

V. The Martlia AVashiugtou, 1 ClilT. 473 ; Bowman v. C. & N. W. R R., 125

U. S. 405 ; Leisy v. Hardin, 135 U. S. 100.

102. When not excliisive.— When the subjects of commerce are not

national but local, and do not require a uniform rule of action, the powers

of congTcss are not exclusive ; and in such cases the states, in the exercise of

their police powers, may, in the absence of congressional regulation, exercise

local control over them. Cooley v. Board of Wardens, 12 How. 299 ; Gil-

man V. I'hiladL'lphia, 3 Wall. 713; Ex parte McNiel, 13 W^all. 240; Crandall

v. Nevada, G Wall 35 ; Pound v. Turck, 95 U. S. 462 ; WiUson v. Black Bird

Creek, 2 Pet 245 ; Peik v. Raih'oad Co., 94 U. S. 178 ; Winona, etc. R. R. Co.

v. Blake, 94 U. S. 180.

103. Powers of congress supreme when exercised.—When, how-

ever, congress has legislated upon the subject its power is both supreme and

exclusive and covei-s the whole subject Gilman v. Philadelphia, 3 WalL

713; New York v. Miln, 11 Pet 155; United States v. Coombs, 12 Pet 72;

Gibbons v. Ogden, 9 Wheat 219 ; Brown v. Maryland, 12 Wheat 419 ; Pas-

senger Cases, 7 How. 283.

104. Definition of the power.— The power "to regulate commerce

with foreign nations and among the several states and with the Indian

tribes " is the power to prescribe the rule by which that commerce is to be

governed, and is a i)ower complete in itself, acknowledging no hmitations

other than those prescribed by the constitution. It is co-extensive with the

subject on which it acts, and cannot be stopped at the external boundary of

a state, but must enter its interior, and must be capable of authorizing the

disposition of those articles which it produces, so that tliey may become
mingled with the common mass of property within the territory entered.

Leisy v. Hardin, 135 U. S. 100-108.

105. Police power of state, limit of.— While, by virtue of its jm-is-

dictiou over persons and property within its limits, a state may provide for

the security of the lives, limbs, health and comfort of persons and the pro-

tection of property so situated, yet a subject-matter which has been confided

exclusively to congress by the constitution is not within the jurisdiction of

tile iKiiice power of the state imless placed there by congressional action.

Leisy v. Hardin, 135 U. S. 100-108, citing Henderson v. Mayor, 92 U. S. 259

;

RaUroad Co. v. Husen, 95 U. S. 465 ; Walling v. Michigan, 116 U. S. 446 ; Rob-
bins V. Shelby Taxing District, 120 U. S. 489.

106. Extent of power.— The gi-ant of power to congress extends no
fm-ther than to regulate commerce witli foreign nations and among the sev-

eral states. Every state, therefore, may regulate its own internal conmierce
according to its own judgnx-ut and views as as to the interest and well-being

of its citizi-ns. So the laws of the states of I\Iassachusetts, Rhode Island and
New Hampshire, imposing license on sale of intoxicatmg liquors, are held
valid, notwithstanding in the case from Rhode Island the liquor was duly
imported from France and purchased by the party indicted from the oi'igi-
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nal importer, and in the case from New Ilamp.sliirc tlio li(inor soM was a

barrel of American gin purcluused in Bositon and carried coastwise to New
Hampshire and there sold in the same barrel. License Cases, 5 How. 504

107. Congress has no power to regulate commerce or trade wlnjlly within

a state. Hence a law of congress making it a misdemeanor Uj mix for

sale naphtha and illuminating oils, or to sell petroleum below a fixed stand-

ai'd of temperature, is invalid except as applied to places within the United

States, but without the limits of any state. United States v. Dewitt, 9 WalL

41, citmg Passenger Cases, 7 How. 283 ; License Tax Cases, 5 Wall. 470.

108. There is undoubtedly an internal connnerce which is subject to the

control of the states, while tlie power of congress is limited to commerce

''among the several states." It is not the volume of commerce, however,

that determines the jurisdiction of congress over the subject. However

limited it may be, if it is commerce between states, congress has power to

regidate it. It makes no difference that several different and independent

agencies are employed in transporting the commodity, some acting entirely

in one state, and some actmg through two or more states. Whenever the

commodity has beg-un to move as an article of ti'ade from one state to an-

other, commerce in that commodity between the states has commenced.

Therefore, a vessel propelled by steam, navigating a river confined wholly

within one state, if it transports goods destined from withm the state to

points without, or from points without to points within the state, is subject

to inspection and license under the laws of congress. The Daniel Ball, 10

Wall. 557.

109. Under this clause congress has power to exclude spirituous hquors

from the " Indian country," as well as from territory which has ceased to

be so by reason of its cession to the United States. United States v. Forty-

three GaUons of Whiskey, 93 U. S. 188.

110. This power includes the right to control the electric telegraph as an

insti-ument or agency of commerce. The act of July 24, 1866, " To aid in

the construction of telegraph lines, etc.," is a legitimate regulation of com-

merce among the states, and amounts to a prohibition of state monopoUes

over telegraphing. Pensacola Telegraph Co. v. Western Union Telegraph

Co., 96 U. S. 1.

111. Same.— The act of Florida of December 11, 1866, declared in conflict

with this clause and invalid. Id.

112. Congress has nothing to do with purely mternal commerce of a

state, that is, with such commerce as is carried on between different parts

of the same state, if its operations are confined exclusively to the jurisdic-

tion and territoiy of the state and do not affect other nations or other states

or Indian tribes. Lord v. Steamship Co., 102 U. S. 541.

113. The iule that the regulation of commerce wiiich is confined exclu-

sively withm the jurisdiction and territory of a state, and does not affect

other nations or states or Indian tribes (that is to say, the purely internal

commerce of a state), belongs exclusively to the state, is as well settled as

that the regulation of commerce which does affect other nations or states

or Indian tribes belongs to congress. Telegraph Co. v. Texas, 105 U. S. 460.

114. In relation to the exclusive power of congress, and when

states may act.— Until the dormant powers of congress are exercised,

3
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that commodit}', or by that means of transportation, shall be free. Mobile

County V. Kimball, 102 U. S. 691 ; Gibbons v. Ogden, 9 AVheat 1 ; Groves v.

Slaughter, 15 Pet. 504; Passenger Cases, 7 How. 283; Sherlock v. Ailing, 93

U. S. 99 ; Railroad Co. v. Husen, 95 U. S. 4C5 ; HaU v. De Cuir, 95 U. S. 498

;

Sinnot v. Davenport, 22 How. 227 ; Henderson v. Mayor of N. Y., 92 U. S.

259 ; Welton v. Missouri, 91 U. S. 275 ; The Chu?an, 2 Story, 455 ; Blanchard

V. The Martha AVasliington, 1 CUlf. 473 ; Bowman v. C. & N. W. R. R., 125

U. S. 465 ; Leisy v. Hardin, 135 U. S. 100.

102. When not exclusive.— When the subjects of commerce are not

national but local, and do not require a uniform rule of action, the powers

of congTess are not exclusive ; and in such cases the states, in the exercise of

their police powers, may, in the absence of congTessional regulation, exercise

local control over them. Cooley v. Board of AVardens, 12 How. 299 ; Gil-

man V. Pliiladelphia, 3 Wall. 713 ; Ex parte McNiel, 13 Wall. 240 ; Crandall

V. Nevada, 6 WaU. 35 ; Pound v. Turck, 95 U. S. 462 ; Willson v. Black Bird

Creek, 2 Pet. 245 ; Peik v. Raiboad Co., 94 U. S. 178 ; Winona, etc. R. R. Co.

V. Blake, 94 U. S. 180.

103. Powers of congress supreme when exercised.—When, how-
ever, congress has legislated upon the subject its power is both supreme and

exclusive and covei^s the whole subject. Gilman v. Philadelphia, 3 WaU.

713 ; New York v. Miln, 11 Pet. 155 ; United States v. Coombs, 12 Pet. 72

;

Gibbons v. Ogden, 9 Wheat. 219 ; Brown v. Maryland, 12 Wheat 419 ; Pas-

senger Cases, 7 How. 283.

104. Definition of the power.— The power "to regulate commerce

with foreign nations and among the several states and with the Indian

tribes " is the power to prescribe the rule by which that commerce is to be

governed, and is a power complete in itself, acknowledging no hmitations

other than those prescribed by the constitution. It is co-extensive with the

subject on which it acts, and cannot be stopped at the external boundary of

a state, but must enter its interior, and must be capable of authorizing the

disposition of those articles which it produces, so that tliey may become

mingled with the common mass of property within the territory entered.

Leisy v. Hardin, 135 U. S. 100-108.

105. Police power of state, limit of.— While, by virtue of its juris-

diction over persons and property within its limits, a state may provide for

the security of the hves, limbs, health and comfort of persons and the pro-

tection of propert>'SO situated, yet a subject-matter which has been confided

exclusively to congress by the constitution is not within the jurisdiction of

the -police power of the state unless placed there by congressional action.

Leisy v. Hardin, 135 U. S. 100-108, citing Henderson v. Mayor, 92 U. S. 2G9

;

Railroad Co. v. Husen, 95 U. S. 405 ; Walling v. jMichigan, 116 U. S. 440 ; Rob-

bms V. Shelby Taxing District, 120 U. S. 489.

106. Extent of power.— The grant of power to congress extends no
fui'ther than to regulate commerce witli foreign nations and among the sev-

eral states. Every state, therefore, may regulate its own internal commerce
according to its own judgment and views as as to the interest and weU-being

of its citizens. So the laws of the states of Massachusetts, Rhode Island and
New Hampshire, imposing license on sale of intoxicatuig liquors, are held

vahd, notwithstanding in the case from Rhode Island tlie liquor was duly

imported from France and pm-chaiied by the party indicted from the migi-
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nal importer, and in the case from New Hampshire the liquor sold was a

baiTel of American gin purchiused in Boston and carried coastwise to New
Hampshire and there sold in the same barrel. License Cases, 5 How. 50L

107. Congress has no power to regulate commerce or trade wlhjlly within

a state. Hence a hiw of congress making it a misdemeanor to mix for

sale naphtha and illuminating oils, or to sell petroleum below a fixed stand-

ard of temperature, is invalid except as applied to places within the United

States, but without the limits of any state. United States v. Hewitt, 9 "VValL

41, citmg Passenger Cases, 7 How. 283 ; License Tax Cases, 5 Wall. 470.

108. There is undoubtedly an internal commerce which is subject to the

control of the states, while the power of congress is limited to commerce

"among the several states." It is not the volume of commerce, however,

that determines the jurisdiction of congress over the subject However

limited it may be, if it is commerce between states, congi-ess has power to

regulate it It makes no difference that several different and independent

agencies are employed in transporting the commodity, some acting entirely

in one state, and some actmg through two or more states. Whenever the

commodity has begim to move as an article of ti-ade from one state to an-

other, commerce in that commodity between the states has commenced

Therefore, a vessel propelled by steam, navigating a river confined wholly

within one state, if it transports goods destmed from within the state to

points without, or from points without to pomts within the state, is subject

to inspection and license under the laws of congress. The Daniel Ball, 10

Wall. 557.

109. Under this clause congress has power to exclude spu-ituous Uquoi-s

from the " Indian country," as well as from territory which has ceased to

be so by reason of its cession to the United States. United States v. Forty-

three Gallons of Whiskey, 93 U. S. 188.

110. This power includes the right to control the electric telegraph as an

insti'ument or agency of commerce. The act of July 24, 1866, " To aid in.

the construction of telegraph lines, etc.," is a legitimate regulation of com-

merce among the states, and amounts to a prohibition of state monopoUes

over telegraphmg. Pensacola Telegraph Co. v. Western Union Telegraph

Co., 96 U. S. 1.

111. Same.—The act of Florida of December 11, 1866, declared m confhct

with this clause and invalid. Id.

112. Congress has nothing to do with purely internal commerce of a

state, that is, with such commerce as is carried on between different parts

of the same state, if its operations are confined exclusively to the jurisdic-

tion and territoiy of the state and do not affect other nations or other states

or Indian tribes. Lord v. Steamsliip Co., 102 U. S. 541.

113. The i-ule that tlie regulation of commerce which is confined exclu-

sively withm the jurisdiction and territory of a state, and does not affect

other nations or states or Indian tribes (that is to say, the purely internal

commerce of a state), belongs exclusively to the state, is as well settled as

that the regulation of commerce which does affect other nations or states

or Indian tribes l)e]ougs to congress. Telegraph Co. v. Texas, 105 U. S. 460.

114. In relation to the exclusive power of congress, and when

states may act.— Until the dormant powers of congress are exercised,

3



34: UNITED STATES CONSTITUTION.

the reserved powers of the state are plenary, and their exercise in good faith

cannot be revieu'td by the supreme court of the United States. Gihuan v.

Philadelphia, 3 Wall. 713.

115. Tlie states may exercise concurrent powers with congi*ess, or inde-

pendent powers, m all cases-but the following three : 1. Where the power

is lodged exclusively in congress by the federal constitution. 2. Where it

is given to the United States and prohibited to the states. 3. Where from

the nature and subjects of the power it must necessarily be exercised by the

federal government exclusively. The power to build bridges over navigable

waters does not fall within either of these exceptions. Id.

116. Whenever the subject over which the power to regulate commerce

is exercised is national in its nature, or admits of one uniform system or

plan of regulation, it may be said to be of such a nature as to require con-

gressional legislation, and m such case the power of regulation is exclu-

sively in congress. Transportation from one state to another is of this

nature. State Freight Tax Cases, 15 Wall. 232.

117. Congress, under its power to regulate commerce, has authority to

establish a lien on vessels of the United States in favor of material-men, uni-

form throughout the whole country. In particular cases in which congress

has not exercised the power of regulating commerce, and where the sub-

ject does not require the exclusive exercise of that power, the states, until

congress acts, may continue to legislate. Hence, a lien granted by state law

to material-men who furnish necessaries to a vessel in its home port m such

state is valid. The Lottawanna, 21 WalL 558.

118. Though it be conceded that there is a class of legislation which may

affect commerce, both with foreign nations and between the states, m regard

to which the laws of the states may be valid in the absence of action under

the authority of congi-ess on the same subjects, this can have no reference

to matters which are in their nature national, or which admit of a uniform

system or plan of regulation. Henderson v. Mayor of New York, 92 U. S. 259.

119. Whenever the statute of a state invades the domain of legislation

which belongs exclusively to congress, it is void, no matter under what class

of powers it may fall, or how closely allied to powers conceded to belong

to the states. Id.

120. Until congress has made some regulation upon the subject of the

liability of parties for marine torts resulting in death of the person injured,

a state law giving to the representatives of such person a right of action

where his death was caused by the wrongful act or omission of ^-nother,

within the territorial limits of such state, is not void as an interference with

this clause of the constitution. Sherlock v. Ailing, 93 U. S. 99.

121. A statute which imposes no tax, prescribes no duty, nor places any

burden on commerce, and in no respect interferes with any regulations for

the navigation and use of vessels, but simply declares a general principle

respecting liability of all persons within the state for torts resulting in the

death of the party injured, and applicable alike to all persons, whether en-

gaged in navigation or not, is not repugnant to this clause of the constitu-

tion. Id-

122. In conferring upon congress the regulation of commerce, it was

never intended to cut off the states from legislating on all subjects relating
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to the health, hfe and safety of their citizens, though the legislation might

iudirt'ctly alfect tlie commerce of the country. Id.

123. Same.— AVliile it is true tluit the commercial power conferred by

the constitution is one without hmitatiou, it may, nevertheless, Ik; said gen-

erally that, until congress has legislated upon the subject, the legislation of a

state, not directed against commerce or any of its regulations, but relating

to the rights, duties and liabilities of citizens, and only indirectly and re-

motelj^ affecting the operations of commerce, is of obligatory force upon

citizens within its territorial jurisdiction, whether on land or water, or en-

gaged in commerce, foreign or intei*stiite, or in any other pursuit Id,

124. " Legislation may in a great variety of ways affect commerce and

pei"sons engaged in it without constituting a regulation of it within the

meaning of the constitution." Sherlock v. Ailing, 98 U. S. 99 ; State Tax
on Gross Receipts, 15 Wall. 284; Munn v. Illinois, 94 U. S. 113; Railroad Co.

V. Iowa, 94 U. S. 155 ; HaU v. De Cuir, 95 U. S. 485.

125. In the absence of legislation by congress upon the subject a state

may authorize the construction of a dam across a navigable stream within

the state. Pound v. Turck, 95 U. S. 459.

126. A state legislature may, in the absence of a law of congress, author-

ize the construction of a bridge across a navigable river wholly within such

state ; such law being local in its nature and a mere aid to commerca When
congress intervenes, however, its authority is supreme and its regulations

exclusive. Cardwell v. Bridge Co., 113 U. S. 205; Brown v. Houston, 114

U. S. 622.

127. While with reference to some subjects of commerce wliich are local

in their nature and limited in their sphere of operation, the states may pre-

scribe regulations until congress intervenes and assumes control of them,

yet when they are national in their character and require uniformity of

regulation, affecting alike all of the states, the power of congress is exclu-

sive ; and with regard to such latter class the non-action of congress is a

declaration that it shaU remain free from burdens imposed by state legisla-

tion. Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196.

128. Foreign commerce has been fully regulated by congress, and any

regulations imposed by the states upon that branch of commerce is a pal-

pable interference. Phila. Steamship Co. v. Pennsylvania, 122 U. S. 326.

129. If congress has not made any express regulations with regard to in-

terstate commerce, its inaction is equivalent to a declaration that it shall be

free, in all cases where its power is exclusive ; and its power is necessarily

exclusive whenever the subject-matter is national in its character and prop-

erly admits of one uniform system. See cases collected in Robbins v. Shelby

Taxing District, 120 U. S. 489. Interstate commerce carried on by ships on

the sea is of a national character. Phila, Steamship Co. v. Pennsylvania, 123

U. S. 326. State Freight Tax, 15 Wall 232, examined and approved ; and

State Tax on Railway Gross Receipts, 15 Wall 284, criticised and ques-

tioned. Id.

130. The question whether the fact that congress has failed in any par-

ticular instance to provide by law a regulation of commerce among the

states is conclusive of its intention that the subject shall l)e free from all

positive regulation, or that until it positively interferes such commerce may
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be left to be freely dealt with by the respective states, is one that should

still be considered in each case as it arises. Bowman v. C. & N. W. R'y Co.,

125 U. S. 465.

131. A state cannot, for the purpose of protecting its people against the

evils of intemperance, enact laws which regulate commerce between its peo-

ple and those of other states of the Union, unless the consent of congress,

express or implied, is first obtained. Id.

132. Whether the right of transportation of an article of commerce from

one state to another includes by necessary implication the right of the con-

signee to sell it in unbroken packages at the place where the transportation

terminates, quere. Id.

133. A state statute which requires locomotive engineers engaged in run-

ning locomotive engines on railroads which are operated in and through

different states to be examined as to their power of distinguishing the colors

of different color-signals used upon such raih-oads, and which requires the

corporation whose trains are so operated to pay a fee for such examination,

is not repugnant to this clause of the constitution until congress legislates

upon the subject. Nashville & Chattanooga R. R v. Alabama, 128 U. S. 96.

134. The power to regulate commerce among the states is a imit, but if

particular subjects witliin its operation do not require the apphcation of a

general or uniform system, the states may legislate in regard to them with

a view to local needs and circumstances imtil congress otherwise directs

;

the power, when thus exercised, however, is not identical in its extent with

the power to regulate commerce among the states. . . . For cases enu-

merated falling within this power m the state, see Leisy v. Hardm, 135

U.S. 108.

135. When, however, the power is such as must necessarily be exercised

by the general government and it remains silent, the only legitimate conclu-

sion is that tiie general government mtended that such power should not be

alhrinatively exercised by the state. Id. ; citmg County of Mobile v. I^m-

baU, 102 U. S. 691 ; Brown v. Houston, 114 U. S. 622-631 ; Wabash, etc. R'y v.

Illinois, 118 U. S. 557 ; Robbins v. Shelby Taxing District, 120 U. S. 489-493.

135a. Case overruled.— The authority of Pierce v. New Hampshire,

5 How. 504-586, in so far as it rests on the view that the law of New

Hampshire was vahd because congress had made no regulation on the sub-

ject, is oveiTuled. Leisy v. Hardin, 135 U. S. 100-118.

136. Commerce with Indian tribes.— If commerce, traffic or inter-

course is carried on with an Indian tribe or a member of such tribe, it is a

subject of congressional regulation notvviUistanding it is within the limits

of a state. Neither the constitution of a state nor a legislative act can with-

draw Indians from the operation of an act of congress regulatmg such traf-

fic. United States v. Holliday, Same v. Haas, 3 Wall. 407.

137. Traffic with Indian tribes may be prohibited or regulated by license

under congressional enactments. United States v. Cisna, 1 McLean, 259.

138. Congress have a right to select the means which have a direct rela-

tion to the object in the regulation of commerce with the Indians. United

States V. BaUey, 1 McLean, 234.

139. Under this clause congress cannot prescribe the punishment for

crimes committed within the limits of Indian reservations lying whoUy
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within a state, and provide fur trial of siidi criint'S in the United Statos

courts. Id-

140. The act of Georgia legislature of December 22, 1830, entitled "An act

to prevent the exercise of assumed and arbitrary power by all person.s under

pretext of authority from the Chei\)kee Indians," etc., is unconstitutional

and void. It interferes forcibly with the relations established between the

United States and the Cherokee Indians, the regulation of which by the con-

stitution is committed exclusively to congress. It is hostile U) the treaties

made with the Indians and to the laws of congress enacted in relation thereto.

Worcester v. Georgia, 6 Pet 515.

141. The tribe constitutes a distinct community, and over them the laws

of the state have no force. Citizens of the state, without the assent of the

tribe or in conforjnity to existing treaties, have no right to enter the com-

munity. Id.

142. The power of congress to regulate commerce with the Indians does

not necessarily cease on their being included within the limits of a state.

But where the federal relations are not withdrawn from the Indians within

a state by the concurrent acts of the federal and state governments, and the

Indians occupy a territory of very limited extent, surrounded by white poi)-

ulation, which necessarily have daily intercourse with the Indians, and it

becomes impracticable to enforce the law, the federal jurisdiction must cease.

United Stiites v. Cisna, 1 McLean, 254.

143. The act of February 12, 1862, making it a penal offense to sell ardent

spirits to an Indian, is vahd under the powers conferred by this section.

This power extends to the regulation of commerce with the Indian tribes

and with the individual members of such tribes, though the ti-affic and the

Indian with whom it is carried on are wholly within the territorial limits of

a state. No state can by either its constitution or by legislation withdraw

the Indians within its limits from the operation of the laws of congress

regulating trade with them ; notwithstanding any rights it may confer on

such Indians as electors or citizens. United States v. HoUiday, 3 Wall. 407.

144. Whether any particular class of Indians is still to be regarded as

a tribe, or has ceased to hold the tribal relation, is primarily a question for

the pohtical departments of the government, and if they have decided it

the supreme court will follow their lead. United States v. Holhday, 3 Wall

407 ; The Kansas Indians, 5 Wall. 737.

145. The act of congress of July 4, 1884 (23 Stat. 73, ch. 179), granting a

right of way through the Indian Territory to the Southern Kansas Railway

Company for a railroad, telegraph and telephone line, is a valid exercise of

the power of congi-ess to regulate commerce among the states and with the

Indian tribes. Cherokee Nation v. Southern Kansas R'y Co., 135 U. S. 641.

146. Commerce — Instrumentalities employed.— In the exercise

of its power to regulate commerce congress may employ as instrumentali-

ties therefor, corporations created by it or by the states. Id.

147. Wharfage.—A city or town on a navigable river may exact a rea-

sonable compensation for the use of the wharf which it owns, without in-

fringing the constitutional provisions concerning tonnage taxes or regulations

of commerce. Packet Company v. Catlettsburg, 105 U. S. 559.

148. No foreign or interstate commerce can be carried on with the citi-

zens of a state without a wharf or other place withm its limits on which
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passengers and freight can be landed and received. Tlie fact that such

landmg place is used in a state does not confer upon such state the right to

tax the capital of the corporations engaged in such commerce, unless the

same is within the jurisdiction of such state. The only interference by a

state with such commerce which is permissible is confined to port regula-

tions and such measures as will insure safety and prevent confusion in

landing and receiving freight and passengers. Gloucester Ferry Co. v. Penn-

sylvania. 114 U. S. 196.

149. Miscellaneous— State regulation of.— Commerce upon lakes

lying within a state is not within congressional regulation. The laws of

congress (act March 3, 1851) apply only to vessels engaged in foreign or inter-

state commerce. The purely internal commerce and navigation of a state is

exclusively under state regulation. Moore v. American Transportation Co.,

24 How. 1.

150. Compact between states.— The compact between Virginia and

Kentucky cannot operate to abridge the powere of congress to regulate com-

merce among the several states, etc. Pennsylvania v. Wheeling & B. Bridge

Co., 18 How. 421.

151. Bringing counterfeit coin into the states— Congress may
punish.— Congress has power to enact laws for the punishment of persons

who may bring into the United States any counterfeit coin, and the federal

courts to pimish for cu^culating the same. This is a legitimate exercise of

the power to regulate commerce, and also of the ]X)wer to coin money and

determine the value thereof, and is not inconsistent with the docti'ine of Fox

V. State of Ohio, 5 How. 433. United States v. Marigold, 9 How. 560.

152. Bridges.—A state legislature may determine what the form and

character of the railroad bridges crossing its navigable waters may be, and

the height at which they shall be erected and of what materials constructed.

Until congi-ess intervenes the state's power in such cases is plenary. Ham-

ilton V. Vicksburg, Shreveport & Pacific R R Co., 119 U. S. 280.

153. The power to authorize the building of bridges is not to be found in

the federal constitution ; it has not been taken from the states. Gilman v.

Philadelphia, 3 WalL 713.

154. Pending a suit to have a bridge across the Mississippi river declared

a nuisance, it was competent for congress, under the power conferred by this

clause, to interfere and by an act legalize such bridge. The Clinton Bridge,

10 WalL 454.

155. Railroads required to fix rates and post same.—A state

statute requiring railway companies operating railroads within the state to

annually fix their rates for freight and passengers, and to cause printed copies

thereof to be put up at all stations on the lines of the railroads and to remain

posted during the year, is neither unreasonable nor unconstitutional It is

a valid exercise of the police powers of the state. C. & N. W. R R Co. v.

Fuller, 17 Wall. 500.

156. Railroad, contract with held not repugnant.—A contract be-

tween a railroad company and an elevator company that the elevator com-

pany shtdl handle all the grain for through shipment over such railroad that

passed through Dubuque at a stipulated price per bushel is not repugnant to

this clause of the constitution, nor to the laws of congress regulating com-

merce in certain respects, approved June 15 and July 25, 1866. The power
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to regulate commerce among the several states was vested in congress in

order to secure equality and freedom m commercial intercourse against dis-

criminating state legislation ; it was never intended that the power should

be so exercised tis to interfere with private contracts not designed at the

time they were made to create impediments to such intercoursa Dubuque,

etc. R. R. Co. V. Riehmond, 19 Wall. 584.

157. Right of state over warehouse rates.— It Ls no violation of the

provisions of this clause of the constitution for a state to fix by law the

maximum of charges that may be made by jmblic warehouses and elevators

for the storage of grain, even though such warehouses or elevators are en-

gaged in receiving and storing and reshipping grain destined from one state

to another. Munn v. Illinois, 94 U. S. 113.

158. Texas cattle, transportation of.— A statute of Missouri wliich

prohibited Mexican, Texas or Indian cattle from being driven or conveyed
through the state between the 1st days of March and Decemljer of each year

is in conflict with this clause. Such statute is more than a quarantine law,

which a state in the exercise of its police powers may enact. Railroad v.

Husen, 95 U. S. 465.

159. Railroads; right of state to fix rates for.— A statute which
fixes the maximum rates for fare and freight on a railroad wliich extends

from one state to another is not repugnant to this clause of the constitution,

although incidentally such regulation may reach beyond the limits of the

state. Peik v. Northwestern R. R., 94 U. S. 164.

Note.— The last clause in this syllabus has been overruled by a majority

of the court in Wabash R'y Co. v. Illinois, 118 U. S. 587.

160. Nor is a statute void which fixes the maximum rates of fare and
freight on railroads for passage or sliiiDinent wholly within the state. Rail-

road V. Iowa, 94 U. S. 155.

161. A railroad company whose charter does not exempt it from such

control may be required by state legislation to convey when called upon for

that purpose, and to charge no more than a reasonable compensation, wliich

may be limited by statute. Winona & C. R. R. Co. v. Blake, 94 U. S. 180.

162. A statute of Illinois which enacts that if any railroad company
within that state shall charge or receive for transporting passengers or

freight, of the same class, the same or a greater sum for any distance than

it does for a longer distance, shall be liable to a penalty for unjust discrimi-

nation, is, when applied to contracts for shipment beyond the state limits, a

regulation of commerce among the states, and is so far void. Cases ofMunn
V. Illinois, 94 U. S. 113 ; C, B. & Q. R. R. Co. v. Iowa, id. 155 ; Peik v. C. &
N. W. R. R. Co., itl. 164, examined and explained, and in some parts over-

ruled. Wabash Ry Co. v. Illinois, 118 U. S. 587.

163. Regulating passage on steamboats.— State legislation which

seeks to impose a direct burden upon interstate commerce, or to interfere

directly with its freedom, encroaches upon the exclusive power of congress.

The statute of Louisiana of February 23, 1869, so far as it applied to steam-

boats navigating the River Mississippi and passing from state to state thereon,

was a regulation of commerce among the states and void. HaU v. De Cuh,

95 U. S. 485.

164. Non-residents— Discrimination against.— An act of a state

legislatui'e wliich discriminates against non-resident merchants and manu-
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factiirers and in favor of those of the state is invaUd. Commerce among

the states can only be free when there are no such discriminations. Webber

V. Vii-ginia, 103 U. S. 344 ; Morrill v. Wisconsin, Book 23, p. 1009, Lawyei-s'

C. P. Co.'s Ed. Sup. Ct Rep.

165. Quarantine.— Tlie laws of the states on the subject of quarantine,

while they may in some of their rules amount to a regulation of commerce,

though not so designed, belong to that class of laws which a state may enact

until congress shall have interposed by legislation over the subject, or shall

have forbidden state laws in relation thereto. Congress has not done this,

but has adopted the state laws upon that subject (see ch. 53, R. S., and 20

Stat at Large p. 37). Morgan's Steamship Co. v. Louisiana, 118 U. S. 455.

166. Telegraph messages, delivery of.— Whatever authority a state

may possess over the transmission and delivery of messages by telegraph

companies within her limits, it does not extend to the dehvery of messages

in other states. Therefore sections 4176, 4178, Revised Statutes of Indiana,

1881, in so far as regards messages sent from points within that state to

points without the stat-e, is an attempted regulation of interstate commerce,

and are void. W. U. TeL Co. v. Pendleton, 122 U. S. 347.

167. Objects of clause.— The object of vesting in congress the power

to regi.ilate commerce was to secure, with reference to its subjects, uniform

regulations, where such uniformity is practicable, against conflictuig state

legislation. W. U. TeL Co. v. Pendleton, 122 U. S. 347.

168. Railroad engineers, examination of.— In reference to a stat-

ute of a state which provides that it shall be " unlawful for the engineer of

any railroad train in this state to drive or operate or engineer any train of

cars or engine upon the main Hue or road-bed of any railroad in this state

which is used for the transportation of passengers or freight, without first

undergoing an examination and obtaining a license as hereinafter provided,"

it was held that the statute was valid when applied to an engineer who ran

trains on a thi'ough line between that state and another, and who did not at

any time run or engineer a locomotive or train wholly from point to point

within that state ; that the statute was not in the nature of a regulation of

commerce among the states when so applied. Smith v. Alabama, 124 U. S.

465.

169. Alcohol, manufacture of.— The statutes of Iowa, as consti-ued

by the supreme court of that state, authorize the manufacture of alcohol

within the state for the following purposes : 1st. For sale for mechanical

purposes. 2d. For sale for medicinal purposes. 3d. For sale for culinary

inu-poses. 4tli. For sale for sacramental pm-poses ; and prohibits its manu-

facture within the state for any other purpose, including the manufacture

for purpose of exportation to and sale within other states and foreign coun-

tries. Held, that the statute as thus construed is not repugnant to this clause

of the constitution. Kidd v. Pearson, 128 U. S. 1, 19, 20.

170. Texas cattle, possession of.— Section 4059 of tlie code of Iowa,

which provides that a person liaviug in his possession witliin the state " Texas

cattle '' which have not been wintered north of the northern boundary of

Iklissouri and Kansas shall be liable for any damages which may accrue from

allowing them to run at large and thereby spread the disease known as

*• Texas cattle fever," is not in contlict with this clause of the constitution.

Kimmish v. BaU, 129 U. S. 217.
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171. Foreign corporations, regulation of.— The constitution of
Colomdo pruvides that no foreign coiporutiou shall do business in that state

without liaving a place of business and an agent on whom process can be
served. A statute of the state makes provision for filing by such corpora-
tion with the secretary of stale of a certificate showing its place of business
and designating such agent or agents, and also a copy of its charter, etc.,

and in case of failure to do so that each and every officer, agent and stock-

holder of the corporation should be jointly and severally personally liable on
its contracts made while in default of compliance with such provision of
law. The act made further provision that no corporation, foreign or do-

mestic, should purchase or hold real estate except as provided in the act; no
mode was pointed out whereby foreign corporations might acquire and hold
real estate. A corporation of Wisconsin, which had not complied with the
law, purchased real estate of G. and took a warranty deed therefor. After
making this warranty deed to the corporation G. made a quitclaim deed to

the same property to P., who was plaintiff below. F., defendant below, held

under conveyance from the corporation. Held, (1) that perhaps a reasonable

interpretation of the statute was, that a foreign corporation should not pur-

chase or hold real estate in Colorado until it should acquire, in the mode
provided by the state laws, the right to transact business in the state;

(2) that these constitutional and statutory provisions were vahd so far as

they did not directly affect foreign or interstate commerce. The convey-

ance to the corporation was held valid under other j)rovisions in the statute.

Fi-itts V. Palmer, 132 U. S. 282.

172. Power of congress to authorize railroads within states.

—

Congress has authority, in the exercise of its power to regulate commerce
among the states, to either construct, or authorize individuals or corporations

to construct, railroads across the states and territories of the United States.

Cahfornia v. Pac. Pt. R Co., 127 U. S. 1.

173. Police power.— An act of the legislature of New York provided,

inter alia, that the master of every vessel arriving in the port of New York
from a foreign port, or from a port of any state of the Union other than
the state of New York, should luider penalties make a report in twenty-
fom- hours after his landing, containing the name, age and last legal settle-

ment of each passenger who shall have been on board such vessel during the
voyage, etc. Held, not to be a regulation of commerce, but that it was
a legitimate exercise of the state's police power ; the law was intended to

prevent the state from being burdened with an influx of foreigners, and
to prevent them becoming paupers, etc. Gibbons v. Ogden, 9 Wheat. 203,

and Brown v. Maryland, 12 Wheat. 419, are discussed and distinguished from
the case at bar. Mayor of New York v. Miln, 11 Pet. 102.

174. Same.— The powers of a state are fully discussed by the court. Id.

175. Police laws— Inspection of cattle designed for meat — Min-
nesota law.— The statute of Minnesota i)rovidiug for inspection within the

state of animals designed for meat, by its necessary operation practically

excludes from the markets of that state all fresh beef, veal, mutton, lamb or

pork, in whatever form, if taken from animals slaughtered in other states,

notwithstanding the same may be sound and healthy. The result is that it

thus directly tends to restrict the slaughtering of animals whose meat is to

be sold in j\Iinnesota to those engaged in such business in that state. This
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discrimination is an incumbrance on commerce among the states, and is un-

constitutional It cannot be regarded as a rightful exertion of the police

power of the state. A burden thus imposed is not to be sustained simply

because the statute imposing it applies alike to the people of all the states, in-

cluding the people of the state enacting it Minnesota v. Bai'ber, 136 U. S,

313.

176. Agency for inducing passengers to take certain route.

—

An agency for a hne of railroad between Chicago and New York, established

in San Francisco for the purpose of inducing passengers going from San
Francisco to New York to take that line from Chicago, but not engaged in

selling tickets for the route, or receiving or paying out money on account

of it, is an agency engaged in interstate commerce ; and a municipal license

tax sought to be imposed upon such agency is unconstitutional. McCall v.

California, 136 U. S. 104. To the same effect see Norfolk & W. R R v. Penn-
sylvania, 136 U. S. 114.

177. Interstate commerce in intoxicating liquors — Case stated.

The statute of Iowa prohibiting the sale of intoxicating liquors, except for

certain named purposes and under state regulations provided for therein, is,

as applied to the sale by the importer in the original package in which it

is imported, unbroken and unopened of such liquors, manufactured in and
brought from another state, unconstitutional and void. Leisy v. Hardin, 135

U. S. 100, followed and api^Ued to a license law in Lyng v. IVlichigan, 135

U. S. 161.

178. Accommodations for colored passengers.— The act of Missis-

sippi of March 2, 1888, as construed by the supreme court of that state, ap-

plies only to commerce within the state. Following this construction of

the act, Jiekl, that it is not in violation of this section as a regulation of com-
merce among the several states. The distinction between interstate and
intrastate commerce examined and stated. Louisville & N. O. R R Co. v.

State of Mississippi, 133 TJ. S. 587.

179. Commercial regulation.— " The general commercial law being

cii-cumscribed within no local limits, nor committed for its administration to

any peculiar jurisdiction, and the constitution and laws of the United States

having conferred upon the citizens of the several states and upon ahens the

privilege of litigating and enforcing their rights acquired under and defined

by that commercial law before the judicial tribunals of the United States,

it must follow by regular consequence that any state law, the effect of which
is to impair the rights thus secured, or to divest the federal courts of cog-
nizance thereof, in their fullest acceptation under the commercial law, must
be nugatory. The statute of Mississippi, so far as it may be understood to

deny, or in any degree to impair, the right of a non-resident holder of a bill

of exchange, immediately after presentment to, and refusal to accept bj^ the

drawee, and after protest and notice, to resort forthwith to the courts of the

United States by suit upon such bill, must be regarded as wholly without
authority and inoperative." The same want of authority may be affirmed

of a provision in the statute which would seek to render the right to recover

dependent upon a second presentment, notice and protest A requisition

like this would be a violation of the general commercial law, which a state

would have no power to impose, and which the courts of the United States

would be bound to disregard. Watson v. Tarpley, 18 How. 517.
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4. To establish a uniform rule of naturalization, and uni-

form laws on the subject of bankruptcies, tlirijiii^^huut the

United States.

1. Naturalization.— After the adoption of tlie constitution of the United

States the states still indiviilually enjoyed a concurrent authority upon the

subject of naturalization. But their individual authority cannot be so exer-

cised as to contravene the rules established by the laws of c<jiigress. The

true reason for investing congress with the power to establish a uniform

rule was to guard against a too narrow instead of a too liberal mode of c(jn-

ferring the rights of citizensliip. Collet v. Collet, 2 Dall. 294

2. A state cannot exclude those citizens who have been adopted by the

United States ; but it can adopt citizens upon easier terms than those which

congress may deem expedient to impose. Id.

3. "That the power of naturalization is exclusively in congress does not

seem to be, and certainly ought not to be, controverted." Per Marshall,

C. J., in Chirac v. Chirac, 2 Wheat. 269.

4. Commenting on this language in License Cases, Taney, C. J., says :
" In

the case of Chirac v. Chirac, which arose under the grant of power to estab-

lish a uniform rule of naturalization, when the court speak of the power

of congress as exclusive they are evidently merely sanctioning the argument

of coimsel stated in the j)receding sentence, which placed the invalidity of

the naturalization under the law" of Maryland, not solely upon the gi-ant of

power in the constitution, but insisted that the Maryland law was ' vntually

repealed by the constitution of the United States and the act of naturaliza-

tion enacted by congress.' Undoubtedly it w^as so repealed, . . . for the

law^ of the United States covered every part of the Union, and there could

not, therefore, be a state law^ w^hich did not come in conflict with it And
in this case it might well have been doubted whether the grant in the con-

stitution itself did not abrogate the power of the states, inasmuch as the

constitution also provided that the citizens of each state should be entitled

to all the privileges and immunities of citizens in the several states ; and it

would seem to be hardly consistent with this provision to allow any one

state, after the adoption of the constitution, to exercise a power which, if it

operated at all, must operate beyond the territory of the state, and compel

other states to acknowledge as citizens those whom it might not be willing

to receive." License Cases, 5 How. 585, cited and commented on in opinion

of Mr. Justice Woodbury, Passenger Cases, 7 How. 556. See, also. United

States v. Villato, 2 Dall. 372 ; Houston v. Moore, 5 Wheat 1 ; Ogden v. Saun-

ders, 12 Wlieat 277 ; Scott v. Sandford, 19 How. 393 ; United States v. Rhodes.

1 Abb. (U. S.) 78 ; Matthews v. Rae, 3 Cranch, C. C. 699 ; Golden v. Prince,

3 Wash. C. C. 313.

5. Since the adoption of the constitution of the United States no state can

by any subsequent law make a foreigner a citizen of the United States. It

may put a foreigner upon a footing wuth its own citizens as to all rights and

privileges enjoyed by them within its dominion and under its laws. But

that wdl not make him a citizen of the United States nor entitle him to sue

in its courts, nor to any of the privileges and immunities of a citizen in an-

other state. Dred Scott v. Sandford, 19 How. 393.
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6. An individual state still possesses concurrent autlioritj with congress

upon the subject of natui'alization ; but this authority cannot be so used

as to contravene a nile estabhshed by the latter. Collet v. Collet, 2 DalL

294.

7. The power to naturahze is exclusively in the government of the United

States. Chirac v. Chnac, 2 Wheat. 259; Huston v. Moore, 5 Wheat 48;

License Cases, 5 How. 505 ; Passenger Cases, 7 How. 556.

8. It can only be exercised in behalf of those born in a foreign country.

An African born in the United States cannot be naturalized. Dred Scott v.

Sandford, 19 How. 417.

9. A state cannot make a subject of a foreign government a citizen of the

United States. Citizenship and the right to vote are neither identical nor

inseparable. Lanz v. Randall, 4 Dill. 425.

10. An ahen who has been duly naturalized becomes thereby a citizen of

the United States, and is a citizen of any state of the Union in which he may
reside. Gassies v. Ballon, 6 Pet. 761.

11. Naturalization of Indians.— Indian tribes have always been

ti-eated and recognized as independent and foreign nations, notwithstanding

the country they inhabit is incorporated into and forms a part of the terri-

tory of the United States. Treaties are negotiated with them, and their aUi-

ance has been sought in wars. And they may, like the subjects of any other

foreign government, be naturalized by authority of congress and become

citizens of the United States. Scott v. Sandford, 19 How. 393-404.

12. Evidence of naturalization.— The judgment of a court of com-

petent jurisdiction admitting an ahen to citizensliixD is conclusive evidence

that all the prerequisites thereto have been complied with. Stark v. Insur-

ance Co., 7 Cranch, 420 ; Spratt v. Spratt, 4 Pet. 393 ; Mutual Benefit Ins. Co.

v. Tisdale, 91 U. S. 238 ; The Acorn, 2 Abb. (U. S.) 443.

13. Effect of naturalization.—A naturahzed citizen is made a citizen

under the act of congress, but the act does not proceed to give, to regulate

or to prescribe liis capacities. He becomes a member of society, possessing

all the rights of a native citizen, and standing, in the view of the constitu-^

tion, on the footing of a native. The constitution does not authorize con-

gress to enlarge or abridge those rights. The simple power of the national

legislature is to prescribe a uniform rule of naturalization, and the exercise

of this power exhausts it so far as respects the rights of the individual. The

constitution then takes him up, and, among other rights, extends to him the

right to sue in the United States courts the same as a native might do. He
is distinguishable in nothing from a native citizen except in so far as the

constitution makes the distinction. Osborn v. United States Bank, 9 Wheat.

738-827.

14. Bankruptcy.— Since the adoption of the constitution of the United

States a state legislature may enact a valid law on the subject of bankruptcy :

1st. If there is no act of congress at the time in force establishing a uniform

system of bankruptcy with which such state law conflicts. 2d. Provided

such state law does not have the effect of impairing the obligation of con-

tracts within the meaning of the United States constitution. Sturges v.

Crownmshield, 4 AVheat 122 ; Ogden v. Saunders, 12 Wheat 213 ; Boyle v.

Zacharie, 6 Pet, 635 ; In re Klein, 1 How. 279, note ; McMillan v. McNeill, 4
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Wlieat. 209; Baldwin v. Ilalc, 1 Wall. 228; Bank v. Smith, G Whoat. 131;

Campbell v. Claudius. Peters, C. C. 484 ; Snydam v. Broadnax, 14 I'<.'t 07.

15. This section does not exclude the right of a state to legislate on the

same subject, except when the power is actually exercised by cobgress and
the state laws conflict therewith. Ogden v. Saunders, 12 Wheat 213.

16. An insolvent debtor who has received a certificate of discharge from
arrest and imjirisonment under a state insolvent law is not thereby entitled

to be discharged from imprisonment under an execution against his person

at suit of the United States. United States v. Wilson, 8 Wheat. 2o3.

17. Insolvent laws of one state cannot discharge the contracts of citizens

of another state. Baldwin v. Hale, 1 Wall. 223 ; Farmers', etc. Bank v.

Smith, 6 Wheat 131 ; Suydani v. Broadnax, 14 Pet 67. And this although
by the terms of the contract it is to be performed in the state enacting the

bankrupt or insolvent law. Baldwin v. Bank of Newbmy, 1 Wall. 234

;

Baldwin v. Hale, 1 Wall 223.

18. A state insolvent law is valid although enacted while a national

bankrupt law is in force. The enactment of such state statute during the

life of the bankrupt act is merely tantamount to a provision that the former
shall take effect upon the repeal of the latter. Tua v. Carriere, 117 U. S.

201.

19. State bankrupt laws have no extraterritorial effect and cannot

operate upon non-residents of the state. Baldwin v. Hale, 1 Wall. 223

;

Von Glahn t. Varrenne, 1 Dill. 515; Emory v. Greenougli, 3 Dall. 369;

McMillan v. McNeill, 4 Wheat 209 ; Boyle v. Zacharie, 6 Pet 635 ; Babcock
V. Weston, 1 Gall. 168 ; Hinkley v. Marean, 3 Mason, 88 ; Springer v. Foster,

2 Story, 383. See Denny v. Bennett, 128 U. S. 489.

20. A person in custody under a capias ad satisfaciendum issued under
the authority of a circuit court of the United States cannot legally be dis-

charged from imprisonment by a state officer acting under a state insolvent

law. Duncan v. Darst, 1 How. 301.

21. A discharge from bankruptcy under a state law is no bar in the courts

of the United States or of another state to non-resident creditors. Gilman
V. Lockwood, 4 Wall. 409.

22. Powers of congress over.— The power of congi-ess to enact bank-

rupt laws is not limited to the enactment of such laws as existed in England

at and prior to the ado^Dtion of the constitution. It may provide by law that

the debtor may upon his own appHcation be adjudged a bankrupt and re-

quire his creditors to prove up their claims in a specified time and share pro

rata or be barred from future recovery. In re Klein, 1 How. 277, 278, 270,

note ; Silverman's Case, 2 Abb. (U. S.) 243.

23. Congress may by these laws reheve against debts contracted prior to

the enactment of the law. It is not limited by the provision which forbids

states to enact laws impairing the obligation of contracts. In re Klein, 1

How. 277, note; Carix^nter v. Commonwealth, 17 How. 463.

24. Insolvent laws distinguished.— Insolvent laws operate at the

instance of an imprisoned debtor; bankrupt laws at the instance of a cred-

itor. But a bankrupt law which authorizes a commission to issue at the

instance of a debtor is not unconstitutional. Sturges v. Crowninshield, 4

Wheat 123-194.
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25. Bankruptcy — Uniformity.— Congress is not authorized merely

to pass laws the operation of which shall be uniform, but to establish uni-

form laws on the subject throughout the United States. This uniformity is

incompatible with state legislation on that part of the subject to which the

acts of congress may extend. Id.

26. Action by congress optional.— The power granted to congress

over the subject may be exercised or declined, as the wisdom of that body

shall decide. Id.

5. To coin nionej, regulate the value thereof and of foreign

coin, and fix the standard of weights and measures.

1. While there is no express grant of power to congress to declare what

shall be a legal tender, the right to do so has been uniformly exercised and

unquestioned since the organization of the government This universal

recognition is tantamount to a direct coiistitutional declaration, and the

power can now be considered iis settled. Martin v. Hunter's Lessee, 1

Wheat 304 ; Cohens v. Yn-ginia, 6 Wheat 421 ; Briscoe v. Bank of K, 11

Pet 257 ; Anderson v. Dunn, 6 Wheat 204.

2. Making bills of credit a legal tender is inconsistent with the spirit of

the constitution and is in violation thereof. Hepburn v. Griswold, 8 Walk

603.

3. The act of congress of February 25, 1862, making United States treas-

ury notes legal tender, is, when applied to contracts in existence prior thereto,

unconstitutional Willard v. Tayloe, 8 Wall. 557 ; Broderick v. Magraw^ 8

Wall. 639.

4. The decisions in above cases are overmled and the acts of congress

making United States treasury notes legal tender are held to be valid when

applied to antecedent as well as to subsequent conti-acts. Legal Tender

Cases, 12 Wall. 547; Dooley v. Smith, 13 Wall 604; Norwich, etc. R. R v.

Johnson, 15 Wall. 195.

5. Congress has power by suitable legislation to restrain the circulation

as money of any notes not issued by its own authority. Veazie Bank v.

Fenno, 8 Wall. 533.

6. A marshal who receives bank-notes in satisfaction of an execution

must account to the plaintiff in execution in gold and silver ; the constitu-

tion of the United States recognizing only gold and silver as legal tender.

Gwm V. Breedlove, 2 How. 29 ; Griffin v. Thompson, id. 244

0. To provide for the punishment of counterfeiting the se-

curities and current coin of the United States.

1. Congress may provide by law for punishing persons who bring into

the country counterfeit money from foreign countries. United States v.

Marigold, 9 How. 560 ; Fox v. Ohio, 5 How. 435 ; United States v. Gard-

ner, 10 Pet 618.

2. Congress has power to provide by law for the punishment of the of-

fense of counterfeiting notes of foreign banks or for having in possession a

plate from wliich such counterfeit notes may be printed. United States v,

Arjona, 120 U. S. 479.
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3. " The language of the coiustitution, by its proper sign ifiration, is hmited

to the facts or to the faculty in congress of coining and stumping tlie standard

of value upon what the government creates or shall adopt, and of ])unishing

the offense of i)roducing a falsc^ representation of what may have Ix'cn so

created or adopted. The imposture of passing a false coin creates, produces

or alters nothing; it leaves the legal coin as it was— alfects its intrinsic

value in no wise whatsoever." Fox v. Ohio, 5 How. 410-433. Compare with

United States v. Marigold, 9 How. 560.

4. Under the power here given, as well as under the power to regulate

commerce, congress has authority to enact laws providing for the punish-

ment of persons who shall bring into the United States, with intent t<j pass

the same, any false, forged or counterfeited coin, and also to punish persons

for passing, altering, publishing or selling any such false, forged or counter-

feited coin. Unit*-^d States v. Mangold, 9 How. 560.

5. Power of states.— These clauses do not prevent a state from passing

laws to punish the offense of circulating counterfeit coin of the United

States. The offenses of counterfeiting and of circulating counterfeit coin

are essentially different in their character. The former is an offense against

the government which may affect individuals ; the latter is a private wrong

by which the government may be remotely, if at all, affected. Fox v. The

State of Ohio, 5 How. 410.

7. To establish post-offices and post-roads.

1. Under the act of congress ceding to Pennsylvania that part of the

Cumberland road which is within the state, and the acts of Pennsylvania

accepting the surrender, a carriage whenever it is carrying the mail must

be held to be laden with the property of the United States within the true

meaning of the compact, and consequently exempted from payment of

tolls. This does not apply to other property or to persons (other than such

as are in the service of the United States) who may be travehng in it Nor

can the United States claim exemption for more carriages than are neces-

sary to carry the mails. Searight v. Stokes, 3 How. 151. As germane to

this same question see also Neil, Moore & Co. v. State of Ohio, 3 How. 720.

2. Implied powers under.— In carrying out this principal power, the

mail operations of the United States are regulated. Postmasters are ap-

pointed and their duties prescribed ; mail contracts are made and carriers

of mail regulated
;
provisions are made foi" the punishment of depredations

on the mail. These powers are incident to the main power. Sturtevants v.

City of Alton, 3 McLean, 393 ; United States v. Rhodes, 1 Abb. (U. S.) 50.

3. The powers conferred are not confined to the instrumeutahties in use

when the constitution was adopted. Congress in its exercise should keep

pace with the progi-ess of the country and adapt the regulations to the de-

velopment of time and circumstances. The powers were conferred for the

government of business for all time and under all circumstances. To this

end congress may establish telegraph lines, and in this is not limited in its

operation to such military and post-roads as are on the public domain.

Pensacola Tel. Co. v. Western Union Tel. Co., 96 U. S. 1.

4. The powers conferred embrace the regulation of the entire postal sys-

tem of the country, and under it congress may designate what shall be car-

ried in the mail and what shall be excluded. The law excluding circulars
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of lotteries, gift concerts, etc., is a valid exercise of the power conferred.

Ex parte Jackson, 9G U. S. 727 ; In re Jackson, 14 Blatchf. 245.

5. The power vested in congress by this clause, viz. : "To establish post-

offices and post-roads," embraces the regulation of the enthe postal system

of the country. Under this provision congress has the authority to designate

by law what shall be carried in the mail and what excluded. This power,

however, cannot be so enforced as to interfere with the hberty of the press.

Liberty of circulating is essential to that freedom. "\\Tiien, therefore, any

printed matter is by law excluded from the mail, its transportation by other

means cannot be forbidden by congress. Ex parte Jackson, 96 U. S. 727.

6. This embraces the regulations of the entire postal service of the coun-

try and confers on congress the power to declare wdiat may, and what shall

not, be transported in the mails. But when any matter is excluded from the

mails congress cannot forbid its transportation by other methods, so as to in-

terfere with the freedom of the press. This freedom includes the right to

circulate. Id.

8. To promote the progress of science and useful arts, by
securino- for limited times to authors and inventors the exclu-

sive right to their respective writings and discoveries.

1 . Congress may provide for copyright on photographs as works of art

and science, so far as they are representations of original intellectual con-

ceptions of the author. Lithographic Co. v. Sarony, 111 U. S. 53.

2. Whether congress can by act decide that a particular individual is the

author or inventor of a certain writing or invention, so as to preclude judi-

cial inquiry into such fact, quere. Evans v. Eaton, 3 Wheat. 454.

3. Congress has power to grant the extension of a patent which has been

renewed under the act of 1836. Bloomer v. Stolley, 5 McLean, 158, It is for

congress to say when, for what length of time and under what cu'cumstances

a patent shall be granted. It has power to pass an act which operates retro-

spectively to give a patent for an invention ah-eady in use. Blanchard v.

Sprague, 2 Story, 164 ; S. C. 3 Sumn. 535.

0. To constitute tribunals inferior to the Supreme Court.

1. The courts of a territory are in a sense inferior tribunals created by

congress. In legislating for the territory congress exercises the combined

powers of general and state governments. American & Ocean Ins. Co. v.

Three Hundred and Fifty-six Bales of Cotton, 1 Pet. 511, 545.

2. The power to estabhsh federal courts, and to endow them witli juris-

diction to det^srmme controversies between certain parties, affords no pre-

text for abrogating any established law of property, or for removing any

obligation of her citizens to submit to the rule of the local sovereign. Suydam
V. Williamson, 24 How. 433.

10. To define and punish felonies committed on the high

seas, and offenses against the law of nations.

1. The courts of the United States have jurisdiction under this clause and

the act of congress of April 30, 1790, chapter 36, if the ollense of mmder or
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robbery be committed (1) on board a foreign vessel by a citizen of the United

States
; (2) on board a vessel of the United States by a foreigner ; (3) by a

citizen or foreigner on board a piratical vessel. It makes no difference in

such a case and under the same act wliether the offense Avas committed on

board a vessel or in the sea, as by throwing the deceased overboard and

drowning liim, or by shooting him when in the sea, although not thnjwn

overboard. United States v. Holmes, 5 Wheat 412.

2. No jurisdiction can be conferred by congress over felonies committed

by the master of a vessel on a seaman while in the navigable rivers of a for-

eign nation. The words " high seas " do not include such waters. United

States V.' AViltberger, 5 Wheat 76.

3. The act of -March 3, 1819, chapter 76, section 5, referring to the law of

nations for the definition of the crime of piracy, is a constitutional exercise

of the power of congress to define and punish that crime. Robbeiy or for-

cible depredation upon the sea, animo furancU, is piracy by the law of na-

tions and by act of congress. United States v. Smith, 5 Wheat 153 ; Same
V. Pirates, id. 184.

4. Congress has power to provide by law for the punishment of the of-

fense of counterfeiting notes of foreign banks, or for having in possession a

plate from which such counterfeit notes may be printed. It is an offense

against the law^ of nations as defined in this section. United States v. Ar-

jona, 120 U. S. 479.

5. Offense against all nations.— Piracy is an offense against all

nations— against the United States as well as others ; and the constitution of

the United States authorizes congress to define and punish piracy. A person

charged with piracy by a foreign nation will not be arrested and held by the

courts of the United States, or by them be given up to the authorities of

such foreign government Case of Jose Ferreira dos Santos, 2 Brock. C. C.

493.

6. Robbery on high seas, or forcible depredation, animo furandi, is

piracy by the law of nations and act of congress. United States v. Smith,

5 Wheat 153 ; Same v. Palmer, 3 Wheat 610 ; Same v. Jones, 3 Wash. C. C.

209.

7. What are high seas.— The sea embraces all tide-waters on the coast

of our country and the bays thereof. When once any boat or vessel is out

of the limits of our ports or harbors, extra fauces terrcE, vel portus, it is in

legal as well as nautical sense at sea. The Schooner Harriett, 1 Stoiy, 259

;

United States v. Grush, 5 Mason, 290.

11. To declare war, grant letters of marque and rej^risal,

and make rules concerning captures on land and water.

1. Power of congress — Suppression of rebellion.— Congress has

the same power to make war, levy taxes, etc., to suppress rebellion, as it has

in case of war with foreign powei-s. Tyler v. Dcfrees, 11 W^all. 331.

2. Civil war exists, when.— A civil war is never i^roclaimed eo nomine.

Its actual existence is a fact in our history, of which com'ts are bound to

take notice. It may be said to exist whenever the regular course of justice

is interrupted by armed resistance, so great as to overcome the local au-

4
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thorities, or when the local authorities refuse to suppress it Prize Cases, 2

Black, 667.

3. Power exclusive in congress.— The whole powers of war are

vested in the congress, and it is to the acts of that body alone that resort

can be had to guide inquiry as to whether or not at any time war was in

existence. The congress may authorize general hostiLtics, in which case

the general laws of war would apply to question, affected thereby ; or it

may authorize partial hostilities, in which case the laws of war, s-o far as

they apply to such situations, will be in force. The doctrine of Bas v. Tingy,

4 DalL 37, recognized Talbot v. Seeman, 1 Cranch, 28.

4. Congress alone has the power to declare a foreign or national war. It

cannot declare war against a state, or any number of states, by virtue ot

any clause in the constitution. The constitution confers on the president

the whole executive power. He is bound to take care that the laws be faith-

fully executed. If war is tendered either by a foreign invasion or domestic

insurrection the president is bound to accept the challenge without waiting

for any special legislative authority. Prize Cases, 2 Black, 667.

5. What constitutes war.— Every contention by force between two
nations, in external matters under the authority of their respective govern-

ments, is not only war, but pubhc war. If it be declared in form, it is called

solemn and of the perfect kind, because one whole nation is at war with

another whole nation ; and all the members of the nation declaring war are

authorized to commit hostiUties against all tlie members of the other, in

every place and under every circumstance. . . . But hostilities may sub-

sist between two nations more confined in their nature and extent, being lim-

ited to places, persons and things, and be more properly termed imperfect

war, because not solemn, and because those who are authorized to commit
hostilities act under special authority and can go no further than to the ex-

tent of their commission. Still, however, it is a pubhc war, because it is an
external condition of force between some of the members of the two na-

tions, authorized by legitimate powers. Bas v. Tingy, 4 DalL 37.

6. Incidental power to acquire territory.— The constitution confers

on government the power to declare war and make treaties. Consequently

the government possesses the power to acquire territory either by conquest

or treaty. Insurance Companies v. Three Hundred and Fifty-six Bales of

Cotton, 1 Pet. 511.

7. Legal tender.— Making notes a legal tender is not an appropriate

means for the execution of the power to declare or carry on war. Hepburn
V. Griswuld, 8 Wall 603.

8. Condemnation of property.— All private property used or intended

to be used in aid of an insurrection, with the knowledge or consent of the

owner, is by this clause made the lawful subject of capture and judicial

condemnation ; not to punish the owner for crime but to weaken the insur-

rection The provisions of the act of August 6, 1861 (ch. 60, 12 Stat, at Large,

319), was enacted in comphance with this provision, and a sale of real estate

thereunder conveys the fee-simple to the purchaser. The act of July 17,

1862 (ck 95, Stat at Large, 589), referred to and distinguished from that under
consideration. The object of the act of 1862 was to punish traitors by con-

fiscatmg their property. Kirk v. Lynd, 106 U. S. 315, citmg Miller v. United
States, 11 Walk 308.



LEGISLATIVE DErAliTMENT. 51

9. Declaration of war, what is.— War may })c dot-lared as well by-

acts of hostility as by formal (Icclii ration. Bas v. Tiiigy, "The Eliza," 4

Dall. :J7: Talbot v. Stvman, 1 Crancb, 1.

10. Efiectof— Does not confiscate enemy's property.— A mere

decLiration of war does not confiscate enemy's property or debt« due to an

enemy, nor does it so vest the property or debts in the government as to

sLii)i)ort judicial proceedings for confiscation of the property or debts, with-

out the expression of the will of the government through its proper depart-

ment to that eifect Under the constitution this power is in congress alone.

Britton v. Butler. 9 Blatch. 456.

11. Public war, what is.— Every contention by force, between two

nations, in external matters under authority of their respective governjuents,

is a public war. Bas v. Tingy, " The Eliza," 4 DalL 37 ; Talbot v. Seeman, 1

Cranch, 1.

12. Solemn war.- If it be declared in form it is called solemn war, and

is of the perfect kind ; because one whole nation is at war with another

whole nation. Bas v.' Tingy, *' The EJiza," 4 Dall. 37-40.

13. Rights of members of nation declaring war.— All the mem-

bers of the nation declaring war are authorized to commit hostilities against

all the members of the other, in every place and under every circumstance.

In this they act under general authority, and aU the rights and consequences

of war attach to their condition. Id.

14. After a declaration of war an American citizen cannot lawfully send

a vessel to the enemy's country to bring away his property. The Rapid, 1

GalL 295 ; same case affirmed, 8 Cranch, 155 ; Scholefield v. Eichelberger, 7

Pet 586 ; Jecker v. Montgomery, 18 How. 110 ; The William Bagaley, 5 Wall

377-405 ; Hanger v. Abbott, 6 Wall 535 ; Coppell v. Hall, 7 Wall. 557.

15. Implied powers.— The power to declare war carries with it as an

incident thereto and inseparable therefrom the right to prosecute the war

by all the means known to and recognized by civilized nations. This in-

cludes the power to confiscate the property of enemies, to provide funds for

defraying expenses, and to this end to make and issue legal tender notes.

Legal Tender Cases, 12 Wall 457; Miller v. United States, 11 Walk 305;

Tyler v. Defrees, 11 Wall, 331 ; Prize Cases, 2 Black, 635; Alexanders Cot-

ton, 2 Walk 404 ; Dooley v. Smith, 13 Wall. 604 ; Railroad Co. v. Johnson, 15

Wall. 195.

16. It carries with it as an incident the right to acquire territory by con-

quest But congress has no power to declare war for the purpose of such

acquisition. Sere v. Pitot, 6 Cranch, 332 ; American Ins. Co. v. Canter, 1

Peters, 542; Fleming v. Page, 9 How. 603; Scott v. Sandford, 19 How. 611.

17. It carries wnth it inherently the power to guard against the unmedi-

ate renewal of the conflict, and to remedy the evils which have arisen from

its rise and progress. The act of congress of June 11, 1864, entitled " An act

in relation to limitation of actions in certain cases," when construed to be

retrospective in its operation falls within this category. Stewart v. Kahn,

11 Walk 493-507.

18. Under this clause congress has the power to provide by law for carry-

ing on war. Tliis necessarily extends to all legislation essential to the pros-

ecution of war with vigor and success, except such as interferes with the
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command of the torces and the condu^S campaigns. Ex parte Milligan,

4 Wall. 2-m f" , ^
y^

.v-'^
19. The^overnmetft of iaieHJnited Stains has power to permit limited

commercial intercour^ ^ith an-enen^vrfi times of war, and to impose such

conditiohs tli.reon as it _see§iit.^ ^i?power is an incident to the power to

declare war aiiJ to carrY it jon'sw'ccessfuUy. Hamilton v. Dillin, 21 Wall. 73.

Quere, whether tln' jir^ -id^t alone can exercise this power. Id.

20. The act of cpii-r,-s of July 13, 1861, which interdicted commercial in-

tercom-se with states in insurrection, but authorized the president to permit or

Ucense it in his discretion, for such time and by such persons as he might

think conducive of the public interest, held valid. Id.

21. Rules for captures on land and water.— This power extends to

captures within the tei-ritorial hmits of the United States as well as to capt-

ures outside such hmits. Brown v. United States, 8 Cranch, 153.

22. These rights of captm-e can only be enforced after congress has acted

upon the subject and by law- authorized them. Id. ,

23. The United States, in the enforcement of their constitutional rights

against armed msurrection, have all the powers of a sovereign, and of the

niost favored belligerent, and as such may, by capture, enforce their au-

thority. What shall be the subject of capture as against the enemy is

always within the conti'ol of every belligerent. It is the duty of the military

forces m the field to seize and hold that which is apparently so subject, leav-

ing the owner to make good his claim as against the capture in the appro-

priate tribunal. In that regard they occupy the same position on land as

on water. Lamar v. Browne, 92 U. S. 187.

24. Effect of capture.— Unless restrained by governmental regulations,

the capture of movable property- on kind changes the ownership of it with-

out adjudication. Id.

25. Liability of captors.— Neither the captors, nor the special agent

of the treasuiy to whom they delivered the captured property, is liable to

the owner thereof in an action for anything done within the scope of their

powers. Id.

12. To raise and support armies ; but no appropriation of

money to that use shall be for a longer term than two years.

1. The conti'ol of the general government over this subject is plenary and

exclusive. It determines without question from any state authority- how

the armies shall be raised, whether by voluntary enlistment or forced draft,

the age at which the soldier shall be received, and the period of service, the

compensation to be aUowed, and to what service assigned. It provides for

the rules that shall govern the army, defines military ofl'enses, and prescribes

punishment, and no state can be permitted to interfere with the discharge

of thes;e national duties by habeas corjms or other proceedings. Tarble's

Case, 13 Wall 397.

2. The constitution has delegated to congress the power to "raise and

support armies " and " to provide and maintain a navy ;
" and, independent

of the express clause in the constitution, tliis must include the power " to

make all laws which shall be necessary and proper for carrying into effect

the foregoing powers." United States v. Bainbridge, 1 Mason, 71-79.
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3. Congress has constitutional power to enlist minors in the navj' or

army without the consent of their parents. United States v. Bainbridge, 1

Mason, 71 ; Ex parte Wm. Brown, 5 Cranch, C. C. 554.

4. State courts cannot examine into tlie validity of enlistments in the

army of tlie United Stiites, or discharge persons so enlisted .by huhear, corpus

for any cause. The jurisdiction of the United States courts in sufli cases

is exclusive. Tiirble's Case, 13 Wall 397 ; Matter of Farrand, 1 MjU (U. S.)

146.

13. To provide and maintain a navy.

1. This authorizes the governinent to buy or build any number of steam

or other sliips of war, to man, arm and otherwise prepare them for war, and

to dispatch them to any accessible part of the globe. Under this power the

naval academy has been estabhshetL United States v. Rhodes, 1 Abb. (U. S.)

28-50 ; Same v. Bevans, 3 Wheat. 336-390.

2. The jm-isdiction of this government cannot extend to a foreign war

vessel whose government is at peace with the United States, while the same

is within our ports and demeans itself in a friendly manner. The Exchange

V. McFaddon, 7 Cranch, 116.

14. To make rules for the government and regulation of the

land and naval forces.

Congress has power to provide for the trial and punishment of military

and naval offenders, in the manner practiced by civilized nations. Dynes v.

Hoover, 20 How. 65 ; In re Bogart, 2 Sawyer, 396.

15. To provide for calling forth the miUtia to execute the

laws of the Union, suppress insurrections, and repel inva-

sions.

1. The law of congress passed in pursuance of this section confers on the

president the power, and makes it his duty in case of insurrection, invasion,

etc., to call out the miUtia. Held, that the authority to decide upon the exi-

gencies contemplated in the constitution and the act of congress rests exclu-

sively with the president. His decision is conclusive on all other persons.

Martin v. Mott, 12 Wheat. 19.

2. The power here conferred is to be exercised when some sudden emer-

gency renders it necessary in order to preserve the public peace and to insure

to the states a repubhcan form of government Luther v. Borden, 7 How. 8.

3. An act of Pennsylvania providing that the officers and privates of the

militia of that state neglecting or refusmg to serve when called into service

by the president shall be Uable to penalties prescribed by congress, and pro-

viding for trial of such delinquents by state com't-martial, etc., is not repug-

nant to the constitution of the United States. Houston v. Moore, 5

Wheat 1.

4. Congi-ess may delegate the power to call out the militia to the presi-

dent, and may make his decision as to the necessity of such call final Luther

V. Borden, 7 How. 18 ; Mai'tin v. Mott, 12 WTieat 19.
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5. In calling out the militia the president's ordei-s may be given to the

chief executive of the state or to any militia officer he may tliink proper.

Houston V. Moore, 5 ^lieat. 1-15.

6. Neglect or refusal to obey the order is an offense against the laws of

the United States and subjects the otfender to trial and punishment by court-

martial Id.

IG. To provide for organizing, arming, and disciplining tlie

militia, and for governing such part of them as may be em-

ployed in the service of the United States, reserving to the

States respectively the appointment of the officers, and the

authority of training the militia according to the discipline

prescribed by Congress.

The power of congress over the militia is limited but by two reser-

vations in favor of the states, viz. : the right of officering and that of train-

ing them. When distributed by the states, under their own officers, the gen-

eral government have the right, if they choose to exercise it, of designating

both the officers and privates who shall serve, and to call them forth and

punish them for not coming. Houston v. Moore, 5 Wheat 1-36.

17. To exercise exclusive legislation, in all cases whatsoever,

over such district (not exceeding ten miles square) as may, by

cession of particular States and the acceptance of Congress,

become the seat of government of the United States, and to

exercise like authority over all places purchased, by the con-

sent of the Legislature of the State, in which the same shall

be, for the erection of forts, magazines, arsenals, dock-yards,

and other needful buildings ; and

1. Over District of Columbia.— Within the District of Columbia, and

the other places purchased and used for the purposes named in the constitu-

tion, the national and municipal powers of government of every description

are united in the government of the Union. And these are the only cases

in wliich all the powers of government are so united. Pollard v. Hagan, 3

How. 212.

2. Under this clause and the power conferred in it to exercise exclusive

legislation over the seat of government, congress may constitute the District

of Columbia a body corporate for municipal purposes, but can only author-

ize it to exercise municipal power. Stoutenburgh v. Hennick, 129 U. S.

141.

3. Congress may authorize Washington city to assess the expense of re-

pairing streets against the adjacent proprietors of lots. Willard v. Presbury,

14 Wall. 676.

4. Government lands within a state.— Where lands w^ithin a state

are acquired by the govLTument without the consent of the state, the posses-

sion of the United States, unless ix>litical jurisdiction be ceded to them in
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some Other way, is sinii)ly that of au ordinary proprietor. The [)r()i)C'rty in

that case, unlevss used as a moans to carry out the purposes of the govern-

ment, is subject to the legislative authority of the state equally with the

property of private persons. If, however, forts, arsenals or other public

buildings are erected ui^on llu'in for the uses of the general government,

such buildings with their appurtenances as instrumentidities for the execu-

tion of its powers will be free from any such interference and jurisdiction

of the state as would destroy or impair their effective use for the purposes

designed. Fort Leavenworth R R Co. v. Lowe, 114 U. S. 525; C, R L &
R Ry V. McGlinn, id. 542; United St<ites v. Crosby, 7 Cranch, 115; United

States V. Cornell, 2 Mason, 66; United States v. Davis, 5 Mason, 364; United

States V. Travers, 2 ^Vlleel. C. C. 490. Lands thus held, however, are not sub-

ject to taxation by the state or municii)alities. United States v. Weise, 2

Wall Jr. 72.

5. Ratification by state necessary for full control.— The general

government can only acquire control and jurisdiction over places within the

limits of a state by ratification on part of the state. Simple purchase is not

sufficient. United States v. Tierney, 1 Bond, 571 ; United States v. Cornell, 2

Mason, 66 ; Ex parte Hebard, 4 Dill. 384.

6. There must be acceptance by congress.— Neither will the assent

of the state legislature be sufficient without the acceptance of the grant or

cession by the general government People v. Lent, 2 AVheeL C. C. 548.

7. In what character congress legislates.— Tliis power, like all

otliers which are specified, is conferred on congress as the legislature of the

Union. In no other character can it be exercised. In legislating for the

district they necessarily preserve the character of the legislature of the Union.

It is in that character alone that the constitution confers on them this power

of exclusive legislation. Cohens v. Virginia, 6 Wheat 264-424

8. Exclusive legislation carries with it exclusive jurisdiction.

And where a murder is committed within a fort, so purchased with the con-

sent of a state legislature, the circuit court has jiu-isdiction over the offense

notwithstanding a reservation by the state, in the act of cession, that the state

should execute within the fort the civil and criminal processes issuing under

state authority. United States v. Cornell, 2 Mason, 91.

9. Power of taxation in.— The power here conferred includes the

power to tax, and congress may levy a direct tax on the District of Colum-

bia in proportion to the census directed to be taken by the constitution.

Loughborough v. Blake, 5 Wheat 317.

10. Process of courts.— Courts established under this authority for the

District of Columbia may issue all processes necessary to carry tlieir orders

into effect, and such process may be executed withm any state. United

States V. Williams, 4 Cranch, C. C. 393.

11. Local municipal assessments.— Under the power here confeiTcd

congress may authorize the municipal authorities of the city of Washington

to provide for paving the streets of the city and to levy assessments on

abutting property to pay for the sama Willard v. Presbury, 14 Wall 676.

12. Citizenship.— An inhabitant of the District of Columbia who there

has his permanent abode is not a citizen of a state. Cissel v. McDonald, 16

Blatch. 150.
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13. District of Columbia.— The sovereign power of the District of

Columbia is lodged in the government of the United States and not in tlie

corporation of tlie District But the District municipal corporation is a per-

son and subject to suit as any other municipahty, and cannot claim exemp-

tion from the provisions of a statute of hmitations on the gi'ound that it is a

department of the government of the United States. Metropohtan R. R Co.

V. Disti-ict of Columbia, 132 U. & 1.

IS. To make all laws which shall be necessary and proper

for carrying into execution the foregoing powers, and all other

powers vested by this Constitution in the government of the

United States, or in any department or officer thereof.

1. Implied powers.— Tliere is not in the constitution a grant of powers

which does not draw after it others not expressed or vital to their exercise

;

not substantive and independent, but auxihary and subordinate. The sole

end and aim of our institutions is the safety and happiness of the citizen.

The science of government is the science of experiment ; but the maxim
which necessarily overrides all others is that the public fimctionaries must

be at hberty to exercise the powers the people have intrusted to them. That

" the safety of the people is the supreme law " not only comports with, but

is indispensable to, the exercise of those powers without which that safety

cannot be guarded. PubUc necessity is the test of incidental powei-s where

the end to be attained is legitimate and within the scope of the constitution.

Anderson v. Dunn, 6 Wheat. 204 ; McCulloch v. Maryland, 4 Wheat 421.

2. This clause of the constitution is a direct authority for the exercise of all

necessaiy, incidental or impUed powers to enable congi-ess to carry out the

great provisions of the constitution. It is not a limitation upon its powers

but an enlargement thereof. McCuUoch v. Maryland, 4 W^heat 316 ; Ander-

son V. Dunn, 6 Wheat 204 ; United States v. Fisher, 2 Cranch, 358 ; United

States V. Marigold, 9 How. 560.

3. Implied powers not excluded.— Tliere is no phrase in the consti-

tution, such as was in the articles of confederation, excluding incidental or

implied i^owers. Even tlie tenth amendment, which was framed for the

purpose of quieting the excessive jealousies which had been excited, omits

the word " expressly," as found in the articles of confederation, and declares

only that the powers " not delegated to the United States nor prohibited to

the states are reserved to the states or to the people ;
" thus leaving the ques-

tion whether the particular power which may become the subject of disjjute

has been delegated to the one government or prohibited to the other, to de-

pend on a fair construction of the whole instrument McCulloch v. Maiy-
land, 4 Wheat 316, 406.

4. Implied powers requisite to the nature of the constitution.—
The nature of the constitution requires that only its gi-eat outlines should be
marked, its important objects designated, and the minor ingredients which
compose those objects be deduced from the nature of the objects themselves.

It does not profess to enumerate the means by which the powers it confers

may be executed. McCulloch v. Marjiand, 4 Wheat 316, 407, 408 ; Prigg v.

Commonwealth, 16 Pet 539 ; United States v. Cruikshank, 92 U. a 542

;
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S. C. 1 Woods, 308 ; Legal Tender Cases, 12 Wall. 534 ; Tlioiiipson v. Pac.

R R. Co., 9 Wall. 579 ; United States v. :Maurice, 2 Brock. 9G ; United States

V. Fisher, 2 Cranch, 358; Weston v. Charleston, 2 Pet 449; Bank of Com-
merce V. Tax Commissioners, 2 Black, 620 ; United States v. Coomlis, 12 Pet

78; United States v. Marigold, 9 How. 500; United States v. Fairchilds, 1

Abb. (U. S.) 74; United States v. Marks, 2 Abb. (U. S.) 541 ; Osborn v. Bank,

9 Wheat 738.

5. The following, from Story's Commentaries on Constitution, referred

to and approved :
" Whenever a question arises concerning the constitu-

tionality of a particular power, the first question is whether the power is

expressed in the constitution. If it be, the question is decided- If it be not

expressed the next question is, is it properly an incident to an expressed

power and necessary to its execution ? If it be, then it may be exercised by

congi-ess. If not, congress cannot exeicise it" United States v. Harris, 100

U. S. ,629.

6. "The sound construction of this clause must aljow to the national legis-

lature that discretion, with respect to the means by which the powers it

confers are to be carried into execution, which will enable that body to per-

form the high duties assigned to it, in the manner most beneficial to the

l)eople. Let the end be legitimate, let it be within the scope of the consti-

tution, and all the means which are appropriate, which are plainly adapted

to that end, which are not prohibited, but consistent with the letter and
spu'it of the constitution, are constitutional" IMarshall, C. J., in McCulloch

v. Maiyland, 4 Wheat 316-421.

7. The act of congress approved June 11, 1864, respecting the statute of

limitations where parties were beyond reach of service during the civil

war, refers and applies as well to cases in the state courts as to cases in the

federal courts ; and said act is constitutional and vahd. Stewart v. Kalm,

11 WalL 493.

8. Supremacy of general government.— The United States is a gov-

ernment with authority extending over the whole territoiy of the Union,

acting upon the states, and upon the people of the states. While it is lim-

ited in the number of its powers, so far as its sovereignty extends it is su-

preme. No state government can exclude it from the exercise of any
authority conferred upon it by the constitution, obstruct its authorized offi-

cers against its will, or withhold from it, for a moment, the cognizance of

any subject wliich the constitution has committed to it Tennessee v. Davis,

100 U. S. 257.

9. Rights and immunities protected.— A right or an immunity,

whether created by tlie constitution or only guarantied by it, even without

any express delegation of power, may be protected by congress. Prigg v.

Conmi., 16 Pet 539 ; United States v. Reese, 92 U. S. 214. Rights and im-

munities created bj^ or dependent upon the constitution of the United States

can be protected by congress, and the form and manner of the protection

may be such as congress in the legitimate exercise of its discretion shall pro-

vida Strauder v. West Virginia, 100 U. S. 303.

10. Legislative construction and retrospective laws distin-

guished.— In our system of government the law-making power is vested

in congress, and the power to construe the laws in the course of theii- admin-
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istration between citizens in tlie courts. Congress cannot, under cover of

giving a construction to an existing or an expired statute, invade private

rights, with which it could not interfere by a new or affirmative statute.

But where it can exercise a power by passing a new statute, which may be

retroactive in its effect, tlie form of words which it uses to put this power

in operation cannot be material if the purpose is clear and witliin the power.

Held m this case that tlie act in question was a reti'ospective law designed

to recast the internal revenue laws, and tlierefore not an invasion of the dcK

main of tlie courts. Stockdale v. Insurance Cos., 20 Wall. 323.

11. Necessity— Determination of belongs to congress.— Within

the legitimate scope of this clause, congi-ess is permitted to determine for it-

self what is necessary and what is proi^er. Section 6, act of August 15, 1876,

prohibiting officers or employees of tlie United States from requesting, giv-

ing to, receiving, etc., money for pohtical purposes, is for the purpose of

promoting efficiency and integrity in public service, and is constitutional.

Ex parte Cm'tis, 106 U. S. 371.

12. Homesteads on public lands— Protection of by law.— Section

5508, Revised Statutes, is constitutional, and may be invoked to protect set-

tlers upon pubUc lands from violence at the hands of persons conspiring to

defeat them in tlie rights of homesteads or pre-emptions, or other vaUd pub-

He land claims. United States v. Waddell, 112 U. S. 76.

13. Indemnity under treaty— Congress may name commission

to hear and determine.— A\Tiere a treatj- designated no ti-ibunal in which

persons claiming indemnity under it could be heard, it remained for con-

gi-ess to refer tlie claim to commissioners to be appointed to try them, such

being the established practice of tlie government in such cases. Where a

territorial district court was designated it acted, by its judge, as a commis-

sioner and not as a court His judgment was a mere award, subject to re-

view by the secretary of the treasury, but not by the supreme court United

States V. Ferreira, 13 How. 40.

14. Sinking fund.— That part of the act of May 7, 1878, which estab-

lishes in tlie ti-easury of the United States a sinking fund to pay tlie indebt-

edness of the Union Pacific Railroad Company is not unconstitutional U. P.

R R. Co. V. United States, 99 U. S. 700.

15. Embezzlement of pension money by guardian— Punish-

ment of.— Congress may define and provide punishment for tlie crime of

embezzlement by a guardian of liis ward's United States pension money.

Sucli an act is warranted by tlie constitution. United States v. Hall, 98

U. S. 343.

16. Acts of war — Statute exempting from liability valid.— The

acts of March 3, 1863, and May 1, 1866, providing tliat for acts done by

order of the president of the United States or secretary of war, or any mili-

tary officer, the United States courts shall have jurisdiction, and tliat such

orders shall be a defense in all courts for all concerned, and providing for

removal from state to federal courts, is constitutional NashviUe v. Cooper,

6 Wall. 247.

17. Processes from federal court.— Congress possesses tlie uncon-

trolled power to legislate in respect to both the form and effect of execu-

tions and other final process to be issued by the federal couits. Riggs v.

Johnson Co., 6 Wall 166.
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18. Eminent domain.— The right of eminent domain exists in the fed-

eral government, and may be exereised within the stiites, so far as is neces-

sary to the enjoyment of the powers conferred upon it by the constitution.

And under acts of congress, March 2, 1873, and Juno 10, 1873, the United

States, by exercise of this power, could acquire lands lq Cincinnati for cus-

tom-house. Kohl V. United States, 91 U. S. 367.

19. The right of eminent domain exists in the general government, and
may be exercised within the states when necessary to the execution of the

powers conferred upon the government by the constitution. Id.

20. Congress had power to " incorporate the subscribers to the Bank of

the United States." McCulloch v. Maryland, 4 Wheat 310.

21. This confers on congress power to make laws for carrying into effect

and execution all the judgments which the judicial department have author-

ity to iDronounce. Wayman v. Southard, 10 Wheat at page 23.

Section IX.

POWERS DENIED TO THE UNITED STATES.

1. The migration or importation of such persons as any of

the States now existing shall think proper to admit shall not

be prohibited by the Congress prior to the year one thousand

eight hundred and eight ; but a tax or duty may be imposed

on such importation, not exceeding ten dollars for each person.

1. Tlie several clauses of this section are intended as limitations upon the

powers of congress, and in this respect affect the states in tlie regulation of

their domestic affairs. Munn v. Illinois, 94 U. S. 113; Morgan v. Louisiana,

118 U. S. 455 ; Johnson v. Chicago Elevator Co., 119 id. 388 ; Butler v. Hopper,
1 Wash. C. C. 499 ; Barron v. Mayor of Baltimore, 7 Pet 243.

2. The provision of the first clause of this section relates solely to the

suppression of the slave trade, and the words "such persons as any of the

states now existing shall think proper to admit " refer to African slaves

brought to the United States in the prosecution of the slave trade. Scott v.

Sandford, 19 How. 393.

3. There has never been any doubt that the first clause of this section re-

fers only to pei-sons of the African race. The words '' migration " and " im-
portation " refer to the different conditions of the race as regards freedom
and slavery. When the free black man came he migrated ; when tlie slave

came he was imported. Free human beings are not articles of import
People V. Compagnie Gen, Transatlantique, 107 U. S. 59-63.

2. The privilege of the writ of haljeas corpus shall not be

suspended unless when, in case of rebellion or invasion, the

public safety may require it.

1. The suspension of the privilege of the writ of habeas corpus does not

suspend the writ itself. Ex parte Milligan, 4 Wall 2.
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2. In a state wliere the federal authority was always unopposed and its

courts always open to hear and det^rmme criminal accusations and redress

grievances, no usage of war could sanction a luiUtary trial, for any offense

whatever, of a citizen in civil Ufe, in nowise connected with the mUitaiy

service. Congress could grant no such power. Id.

3. Martial law cannot arise from a threatened invasion. The necessity

must be actual and present ; the invasion real, and such as effectuaUy closes

tlie courts and disposes of the civil administi'ation. Id.

4. The appellate jurisdiction of the supreme com-t exercisable by habeas

corpus extends to a case of imprisonment under conviction and sentence by

an inferior court of the United States, under and by virtue of an unconsti-

tutional act of congress, whether there is jurisdiction to review such judg-

ment by writ of error or not Ex parte Siebold, 100 U. S. 371.

5. No law of congress prescribes the cases in which the writ of habeas

corpus shaU issue, nor the power of the court over the party brouglit up by

it Tiie term used in the constitution is well understood, and the judiciary

act authorizes aU courts of the United States and the judges thereof to issue

the writ " for tlie purpose of inquiring into the causes of commitment" Ex

parte Watkins, 3 Pet 193.

6. A state judge has no jurisdiction to issue a wi-it of habeas corpus, or

to continue proceeding thereunder if issued, for the discharge of a person

held imder authority of the United States by an officer of that government,

civil or mihtary. If the application discloses that the person is so held the

state court should refuse the writ If the application does not disclose such

fact, but it is so disclosed by the return, then the court should abate the

writ and proceed no farther. The courts of the United States alone pos-

sess the jurisdiction to determine upon the legality of any iiuprisonment

or detention of a person held by the federal officers imder claim of right

Tarble's Case, 13 WalL 397 ; United States v. Booth, 21 How. 506.

7. The power of congress to pass a statute under which a prisoner is held

in custody may be inquired mto under a writ of habeas corpus as affecting

the jm-isdiction of the com't And if their want of power appears on the

face of the record, whether m the indictment or elsewhere, the court wliich

has authority to issue the wi'it is bound to release. In re Coy, 127 U. S.

731.

8. A party is entitled to a habeas corpus not merely where the court is

without jurisdiction of the cause, but where there is no constitutional au-

thority for the conviction of the accused Ex parte Hans Nielsen, 131 U. S.

S 176 ; Ex parte Lauge. 18 Wall 163 ; Ex parte Siebold, 100 U. S. 371.

9. The writ of liabeas corpus here referred to is the writ ad subjiciendum.

The Sautirisima Trinidad, 7 Wheat 305 ; Martin v. Mott 12 Wheat 29 ;
Luther

V. Borden, 7 How. 1 ; Flemmg v. Page, 9 How. 615.

10. The phrase habeas corpus is a generic term and mcludes eveiy species

of tliat writ But when used singly, when we say " the writ of habeas

corpus,'' without addition, we most generally mean the great writ ad sub-

jiciendum. Ex parte Bollman, 4 Cranch, 75-95.

11. Under the constitution congress is the only power which can author-

ize tlie suspension of the writ The president can neither suspend it nor au-
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thorize a military ofTicer to do so. Ex parte John Mcrryman, Tanoy, 2 IG
;

Ex i)arte Bolhnan, 4 Crauch, 75.

12. The power being given to congress to suspend the writ in cases of re-

belhon or invasion, tliat body is the exclusive judge as to whether such facts

exist Martin v. Mott, 12 Wheat. 19 ; Ex pai-te John Merrynian, Taney, 246

;

Ex parte Milligan, 4 Wall. 114.

13. Congress need not suspend the writ by a direct enactment, but may
confer the power to do so upon the president, when in his judgment the

public safety requires it Ex parte Milligan, 4 Wall. 114 ; McCall v. McDow-
ell, 1 Abb. (U. S.) 212.

14. And this power of congress extends so as to enable them to pass laws

indemnifying or protecting officers against actions for an*est previously

made. McCaU v. McDowell, 1 Abb. (U. S.) 212.

15. The orders of the war department issued August 8, 1862— one being
" to prevent the evasion of military duty, and for the suppression of disloyal

practices," and the other '* authorizing the arrest of persons discouraging

enlistments"— were in violation of tliis clause, as well as of articles 4 and

5

of amendments. Ex parte Field, 5 Blatch. 63.

3. Xo bill of attainder, or ex jj^ostfacto law, shall be passed.

While no language can be more general than is this clause, "yet the

demonstration is complete that it applies solely to the government of the

United States. . . . This provision, therefore, however comprehensive
its language, contains no restriction on state legislation." Chief Justice

Mai*shall, in Barron v. Mayor, etc. of Baltimore, 7 Pet at 248. For defini-

tions of "bill of attainder" and " ex j^ost facto law," and the rules govern-

ing these clauses, see annotation to art I, sec. X.

4. ]^o capitation or other direct tax shall be laid, unless in

proportion to the census or enumeration herein before directed

to be taken.

5. No tax or duty shall be laid on articles exported from
any State.

1. A capitation tax is a direct tax. Hylton v. United States, 3 DalL 171.

2. Direct taxes are limited to taxes on land and appurtenances, and to

capitation or poll tax ; a tax on bank circulation is not a direct tax, and may
be laid without apportionment, as may all species of tax except direct tax.

Springer v. United States, 102 U. S. 586 ; Veazie Bank v. Fenno, 8 Wall.

533.

3. Direct taxes, within the meaning of this clause, are only capitation

taxes as expressed therein, and taxes on real estate. Springer v. United

States, 102 U. S. 586.

4. A tax on bank circulation is not a direct tax. Veazie Bank v. Fenno,

8 Wall. 533. Nor is a tax on the business of insurance a direct tax. Pac.

Ins. Co. V. Soule, 7 Wall. 433. Nor a tax on carriages. Hylton v. United

States, 3 Dall. 171.
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5. A tax on an alien arriving from a foreign country is not a direct tax.

Head-Money Cases, 18 Fed Rep. 135.

6. In our system of government there are limitations upon the sovereign

right of taxation. There is a concurrent right of legislation in the states

and the United States, except as both are restrained by the constitution of the

United States. Both are restrained by express prohibition in the constitu-

tion, and the states by such as are reciprocally imphed, when the exercise of

the right by a state conflicts with the perfect execution of the sovereign

power delegated to the United States. That occurs when taxation by a state

acts upon the instruments and emoluments and persons which the United

States may use and employ as necessary means to execute their sovereign

power. Dobbins v. Commissioners of Erie Co., 16 Pet. 435.

7. Duty on exports.— The acts of congress of July 20, 1868, and June

6, 1872, so far as they relate to snuff and tobacco intended for exportation,

do not impose a tax or duty on exports within the meaning of tliis clause.

The stamp thereby required is simply a means for the prevention of fraud

by separating and identifying the tobacco intended for exportation, thus re-

lieving it from the taxation to which other tobacco was subjected. Pace v.

Burgess, 92 U. S. 372.

8. The stamp act of July 20, 1868, requiring an exportation stamp to be

placed on tobacco before it is removed from the manufactory, is not an ex-

port duty within the meaning of this clause of the constitution, and is vahd

Pace V. Burgess, 92 U. S. 372 ; Turpm v. Burgess, 117 U. S. 504.

6. 'No preference shall be given by any regulation of com-

merce or revenue to the ports of one State over those of an-

other ;
nor shall vessels bound to or from one State be obliged

to enter, clear, or pay duties in another.

1. An act of congress which declared a bridge over the Ohio river at

Wheehng, W. Va., to be a lawful structure, '' anything in the laws of the

United States to the contraiy notwithstanding," does not conflict with the

clause that prohibits congress from giving a preference, by any regulation

of commerce or revenue, to the ports of one state over those of another.

Pennsylvania v. Wheeling Bridge Co., 18 How. 421.

2. A law of Pennsylvania, providing that vessels neglecting or refusing

to take a pflot shall forfeit a certain sum for the use of the society for the

relief of distressed and decayed pUots, is not in conflict with the abova It

neither gives preference to one port over another, nor does it require vessels

bound to or from one state to enter, clear, or pay duties in another. Cooley

V. Board of Wai'dens, 12 How. 299.

3. This clause is a limitation upon the powers of congress in the regula-

tion of commerce, and intended to prevent wliat othei-wise might have re-

sulted in discrimination in favor of one state against others. Passenger

Cases, 7 How. 28a

7. No money shall be drawn from the treasury but in con-

sequence of appropriations made by law ; and a regular state-
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ment and account of the receipts and expenditures of all public

mone}' shall be published from time to time.

8. No title of nobility shall be granted by the United States

;

and no person holding an}'^ office of profit or trust under them

shall, without the consent of Congress, accept of any present,

emolument, office, or title of any kind whatever, from any

king, prince, or foreign state.

Section X.

POWERS denied to THE STATES.

t

1. ISTo state shall enter into any treaty, alliance, or confed-

eration
;
grant letters of marque and reprisal ; coin money ; emit

bills of credit ; make anything but gold and silver coin a tender

in payment of debts
;
pass any bill of attainder, ex post facto

law, or law impairing the obligation of contracts ; or grant

any title of nobility.

1. Powers of congress not denied.— From this prohibition to the

states it cannot be inferred that congress is denied either of those powers.

Juilhard v. Greenman, 110 U. S. 421.

2. Bills of credit— Definition of.— The definition of the term "bills

of credit," as used in the constitution, if not impracticable, will be found a

work of no small difficulty. In a mercantile sense they comprehend a great

variety of evidences of debt, w^hich circulate in a commercial country now
usually known as bank-bills or bank-notes. Used in the sense in which bills

of credit were issued by the colonies and states prior to the adoption of the

constitution, it is a paper issued by a sovereign power containing a pledge of

its faith, and designed to circulate as money. Briscoe v. Bank of Kentucky,

11 Pet 256.

3. In its enlarged sense, the term "bills of credit" may comprehend any

instrument issued by a state engaging to pay money at a future date, thus

including a certificate given for money borrowed. But the language of the

constitution, and the mischief designed to be prevented, limit tliis meaning.

Held, also, not to include contracts by w^hich the state binds itself to pay

money at a futiu-e day for services actually rendered, or for money bor-

rowed. " To emit bills of credit " means to issue paper intended to ciiculate

through the community for its ordinary purposes as money, which paper

is redeemable at a future day. Craig v. Missouri, 4 Pet 410. Revised and

confirmed, Byrne v. Missouri, 8 Pet 40.

4. Bills of credit, what are.— To constitute a bill of credit within the

constitution, it must be issued by a state, and designed to circulate as money.

It must be a paper which circulates on the credit of the state ; and so re-

ceived and used in the ordinary business of life. The individual or com-

mittee who issue it must have power to bind the state ; they must act as
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agents, and, of course, not incur any personal responsibility, nor impart as

individuals any credit to the paper. These are leading characteristics of a

bill of credit which a state is forbidden to issue. When these are not present,

the paper cannot properly be denominated bills of credit issued by a state.

Briscoe v. Bank of Kentucky, 11 Pet 257.

5. The state cannot, however, by any indirect means, emit bills which will

have the effect of " bills of credit," although the requisites here mentioned

may not be directly exj)ressed in the act creating them. Courts will look

beyond the words to the effect of the statute. Id.

6. Banking corporations.— The bills of a banking corporation which

has corporate property are not bills of credit within the meaning of the

constitution. This is true, even though the state which charters the bank is

the only stockholder, and pledges its faith for the ultimate redemption of

the bills. Darrington v. Bank of Alabama, 13 How. 12. Followed in Veazie

Bank v. Fenno, 8 Wall. 553, and cited m Curran v. Arkansas, 15 How. 309-

818.

7. A state cannot emit bills of credit, or, in other words, it cannot issue

that description of paper to answer the purpose of money, which was de-

nominated, before the adoption of the constitution, " bills of credit
;

" but a

state may grant acts of incorporation for the attainment of those objects

which are essential to the interests of society ; this power is incident to sov-

ereignty, and there is no limitation on its exercise by the states in the fed-

eral constitution. Briscoe v. Bank of Kentucky, 11 Pet 258 ; Woodruff v.

Trapnall, 10 How. 190-205.

8. Legal tender.— An act of the legislature of a state making the notes

of such bank legal tender would be unconstitutional ; but such act would

not affect the constitutionality of the law estabhshing the bank. Briscoe

V. Bank of Kentucky, 11 Pet 256.

9. State bonds— Coupons receivable for taxes.— The act of the

legislature of Virginia by which it was provided that the coupons detached

from the bonds of the state should be receivable in payment of taxes due to

the state did not make such coupons " bills of credit " within the meaning

of this clause, notwithstanding the said coupons did pass from hand to hand

by delivery. They were not intended to circulate as money for the ordinary

purposes of society. Poindexter v. Greenhow, 114 U. S. 270.

10. The act of the Missouri legislature, approved June 21, 1821, entitled

" An act for the establishment of loan offices," held, to authorize the emis-

sion of bills of credit and therefore void. Craig v. Missouri, 4 Pet 410.

11. State bank notes receivable for state debts.— The state of Ar-

kansas chartered a bank, the whole of the capital of which belonged to the

state, and the president and directors of which were appointed by the gen-

eral assembly. A provision of the charter was " that the bills and notes of said

institution shall be received in all payments of debts due to the state of Ar-

kansas." Held, that the notes issued by the bank were not bills of credit

Citing and approvmg Briscoe v. The Bank of the Commonwealth of Ken-

tucky, 11 Pet 25G. Woodi-uff v. Trapnall, 10 How. 190-205. See, also, Curran

V. Ai-kansas, 15 How. 304.

12. The constitution does not forbid states or counties from borrowing

money and giving proper securities therefor, and such secui'ities are not
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bills of credit witliiii the meaning of this provision. McCoy v. Washington
Co., 3 Wall. Jr. 381.

13. State credit must bo substituted for money.— A certificate or

bUl cannot be con.sideretl a *' bill of credit" within the meaning of the con-

stitution of the United States to which the receiver must not give credit to

tlie promise of the state. A bill which the state agrees to accei>t in payment
of public dues when presented Ls not a bill of credit. A bill which the state

promises to redeem from the holder at a future day is. There nmst Ije a
substitution of the credit of the state for money. This may be considered

an essential ingredient. When this is wanting, whatever other designation

may be given to the thing— \^'hether it be called paper, money or a state

bill— it cannot be called a bill of credit. Craig v. Missouri, 4 Pet 410.

14. Need not be legal tender.— The emission of bills of credit and the

enactment of tender laws are distinct operations which may be separately

performed. Both are forbidden. Bills of credit when issued by a state ai'e

void, though not made legal tender. Id.

15. Confederate treasury notes.— The securities known as "Confed-

erate treasury notes," issued by the self-styled Confederate States during

the civil war, were not bills of credit. To come within the prohibition of

this clause the bills must be issued by a state. Bailey v. Milner, 1 Abb.

(U. S.) 201.

16. Bill of attainder.—A bill of attainder is a legislative act which in-

flicts punishment without trial. Cummings v. Missouri, 4 Wall. 277 ; Pierce

V. Carskadon, 16 Wall. 234.

17. Bill of attainder, as here used, is a generic term, and embraces both
bills of attainder and bills of pains and penalties. A provision in the consti-

tution of Missouri, granting exemption from suit for acts done by military

authority, is neither attainder nor a bill of pains and penalties. Nor does it

impair the obligation of contracts, and is not an ex post facto law. Dreh-

man v. Stifle, 8 Wall. 595.

18. Sense in which term is used.— If the term "bill of attainder"

had a weU known meaning in that language and in that system of jurispru-

dence, which language and jurisprudence the people of the United States

brought with them as colonists and estabhshed here, the conclusion is iiTe-

sistible that the convention which framed the constitution had reference to

that meaning when it employed the term, and that the people accepted it in

that sense when they ratified the constitution. United States v. Harris, 1

Abb. (U. S.) 110-114, 115 ; Calder v. Bull, 3 Ball. 390; Watson v. Mercer, 8 Pet.

110; Carpenter V.Pennsylvania, 17 Hovv. 4(J3; United States v. Wilson, 7

Pet 150.

19. Definition.—A bill of attainder is a legislative act wliich inflicts

punishment without a judicial ti'ial. If the punishment be less than death

the act is termed a bill of pains and penalties.. Within the meaning of the

constitution bills of attainder include bills of pains and penalties. They are

generally directed against individuals by name, but may be directed against

a class, and may inflict punishment absolutely or conditionally. Cummings
V. Missouri, 4 Wall. 277 ; Ex parte Garland, 4 Wall. 333 ; Pierce v. Carska-

don, 16 Wall. 234 ; In re Angelo De Giacoma, 12 Blatch. 401.

5
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20. A clause in a state constitution which requires priests and clergymen

to take and subscribe an oath, in order to be permitted to act in their profes-

sion, that they have not committed certain designated acts, some of which

were at the time penal offenses and some of which acts were at the time in-

nocent in themselves, constitutes a bill of attainder. Cummings v. Missouri,

4 WaU. 277.

2 1 . Semble as to oaths required by act of congress as a condition pre-

cedent to the right of an attorney at law to practice his profession in the

courts of the United States. Ex parte Garland, 4 Waa 333.

22. Object of provision.— This prohibition was intended to secure the

rights of the citizen against deprivation for past conduct by legislative enact-

ment under any form, however disguised. Cummings v. Missouri, 4 Wall.

277.

23. Section 4 of the constitution of Missouri, adopted in 1865, which pro-

vides that no pei-son shall be liable for acts done by him under and by virtue

of militarj^ authority vested in him by the United States during the war of

the rebellion, and permitting him to plead the section in defense to pending

or subsequent actions based on such acts, is not a bill of attauider. Dreh-

man v. Stifle, 8 Wall. 595 ; Clark v. Dick, 1 Dill. 8.

24. Ex post facto law — Definition.— An eo^jposf/acfo law, within

the meaning of the constitution of the United States, is one which makes an
act done before the passing of the law, which was innocent when done,

criminal ; or makes a crime greater than it was before committed ; or in-

flicts a greater punishment than the law annexed to the crime when com-
mitted ; or alters the legal rules of evidence, and receives less or different

testimony than the law required at the commission of the offense in order

to convict the offender. Such laws extend to criminal and not to civil cases.

Calder v. BuU, 3 Dall. 386.

25. An ex post facto la^v is one which renders an act punishable in a

manner in which it was not punishable when it was committed. Fletcher

v. Peck, 6 Cranch, 87-137.

26. Ex post facto laws are such only as impose or affect penalties or

forfeitures ; they do not include retrospective laws having any other opera-

tion. Locke V. New Orleans, 4 Wall 172.

27. An ex post facto law is one which imposes a punishment for an act

which was not punishable at the time it was committed ; or imposes addi-

tional punishment to that then prescribed. Disqualification from office or

from pursuit of an avocation is a punishment. The test oath of Missouri

which prohibited any one from preaching, teaching, etc., and from holding
office because of their participation in or sympathy with the rebellion, was
both attainder and ex post facto law. Cummings v. Missouri, 4 Wall. 277.

28. The act of congress prescribing the test oath that deponent had
never voluntarily borne arms, against the United States, etc., as a qualifica-

tion of admission to the United States supreme court, falls within the inhibi-

tion on congT(»ss to pass bills of attainder. Ex parte Garland, 4 Wall. 333.

29. Does not apply to civil proceedings.— This provision does not
apply to civil proceedings, and the supreme court of the United States can-

not declare a law unconstitutional from the mere fact that it divests ante-
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cedent vested rights of proi^crty. Tlie constitution docs not prohibit stiites

from passing retrospective laws, but only ex post facto laws. Watson v.

Mercer, 8 Pet 88.

30. A law wliicli levied a succession tax, and was so worded as to be,

and was so held to be, retrospective and to apply to estates in course of ad-

ministration at the time the law was enacted, is not an ex j^oat facto law.

The term ex j^oat facto relates to criminal laws only. Carpenter v. Penn-

sylvania, 17 How. 450.

31. Ex post facto laws relate to penal and criminal proceedings which

impose punishments or forfeitures, and not to civil proceedings which allect

private rights retrospectively. Watson v. Mercer, 8 Pet. 110.

32. The act of Colorado, April 9, 1889, and which went into effect July

19, 1889, is as applied to the crime of murder committed on May 13, 1889, an

ex post facto law and void. The term ex post facto law as found in the

constitution applies to criminal law alone. And any law wdiich was passed

after the commission of the offense for which the party is being tried is an

ex post facto law when it inflicts a greater punishment than the law annexed

to the crime at the time it was committed. Citing Calder v. Bull, 3 DalL

38G ; Kring v. Missouri, 107 U. S. 221 ; Fletcher v. Peck, 6 Cranch, 87. Or
which alters the situation of the accused to liis disadvantage ; and no one

can be criminally punished in this country except according to a law pre-

scribed for liis government by the sovereign authority before the imputed

offense was committed, or by some law passed afterwards by which the

punishment is not increased. A provision for solitary confinement pending

the interval betwixt conviction and execution, and a provision keeping

secret from the condemned the day of his execution, are increased punish-

ments. Ex parte Medley, 134 U. S. 160.

33. In 1875 K. committed murder in the state of Missouri, and to an in-

dictment for murder in the first degree pleaded (and his plea was accepted)

guilt}'' of murder in the second degree, and he was sentenced upon said plea

to imprisonment for a term of years. Upon appeal the conviction was re-

versed. By the law in force when the crime w^as committed a conviction

of murder in the second degree was an acquittal of the higher offense and

precluded a conviction upon a new trial of any higher offense than was sus-

tained by the former conviction. That law was changed so that a judgment

for murder in the first degree could be rendered upon a new trial after con-

viction for the lesser crime. Held, that as applied to K.'s case it was an

ex post facto law. Kring v. Missouri, 107 U. S. 221.

34. A state statute which by its terms may be retrospective as well as

prospective in its operation, and which provides as punishment for crime a

penalty in excess of the penalty theretofore in force for a like crime, is, when
applied to a crime committed prior to its enactment expost facto and void.

But this does not render it void and inoperative when applied to crimes

committed after it went into effect Jaelme v. New York, 128 U. S. 189.

35. What is not an ex post facto law.—A law^ of Connecticut setting

aside a decree of a court of probate disproving a will of real estate, and

granting a new hearing with liberty to appeal, after the right of ai»peal was

barred by tiie statute, there previously being no law whereb}' a new hearing

could be obtained, is not an ex post facto law. A statute of a state changing
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the place of trial to another county in the district, or to a different district

from that in which the offense was committed or the indictment found, is

not an ex post facto la^x though enacted subsequent to the finding of the

indictment. Gut v. Minnesota, 9 Wall. 35.

36. Retrospective laws which do not impair the obligation of contracts

or partake of the character of ex post facto laws are not forbidden by the

constitution. Milne v. Huber, 3 McLean, 217 ; Bloomer v. Stolley, 5 McLean,

165 ; Johnston v. Vandyke, 6 McLean, 441.

37. Interpretation of language.— It will be given the meaning which

was applied to it by the language and jurisprudence which the colonists

brought with them from the mother country and established here. United

States V. Harris, 1 Abb. (U. S.) 110, 114, 115 ; Calder t. Bull, 3 Ball. 390 ; Wat-

son V. Mercer, 8 Pet. 110; Carpenter v. Pennsylvania, 17 How. 463; United

States V. Wilson, 7 Pet. 160.

38. " Or law impairing the obligation ofcontracts "— Definition.

The obligation of a contract in the constitutional sense is the means i^rovided

by law by which it can be enforced ; by which the parties can be obliged

to perform it. Whatever legislation lessens the efl&cacy of these means im-

pairs the obligation. If it tend to postiDone or retard the enforcement, the

obhgation is to that extent weakened and the law is in confhct with the con-

stitutional inhibition. Louisiana v. New Orleans, 102 U. S. 203.

39. Test, diminished value.— One of the tests that a contract has

been unpaired is that its value has, by legislation, been diminished. It is not

by the constitution to be impaired at all. This is not a question of degree or

manner or cause, but of encroacliing in any respect on its obligation, din-

pensing with any part of its force. Bank v. Sharp, 6 How. 327.

40. Remedy; when change of does not impair contract.— The

distinction between the obligation of a contract and the remedy exists in the

natui-e of things. AVithout impairing the obligation, the remedy may be

modified as the wisdom of the state may direct. Sturges v. Crowninshield,

4 Wheat 122-201.

41. A law, passed after the contract is made, which merely changes the

remedy would be liable to no constitutional objection. A state may regulate

at pleasure the mode of proceedings in its courts in relation to past contracts

as well as future. It may shorten the period of hmitation. It may make
reasonable exemption laws. And although a remedy may be more tardy

and difficult, yet it wiU not follow that the law is unconstitutional Wliat-

ever belongs merely to the remedy may be altered according to the will of

the state, provided the alteration does not impau' the obligation of the con-

tract But if that effect is produced, it is immaterial whether it is done by

acting on the remedy or directly on the contract itself. In either case it is

prohibited by the constitution. Bronson v. Kinzie, 1 How. 311.

42. The legislative power as to change of remedy maybe exercised when
it does not affect injuriously rights which have been secured by the con-

tract Therefore, held, that a statute prescribing a mode of service upon a

railroad company different from that provided for in its charter is not void

because of impairment of the obligation of the contract Cairo & Fulton

R R Co. v. Hecht, 95 U. S. 168. In delivering the opinion in the above cause

Waite, C. J., says : " The regulations of the forms of administering jastice
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by the courts is an incidont of sovereignty. The suiieuder of tliis power is

never to be iiresiuned."

43. As to imprisonment for debt.— Confinement of the clebt<^)r may
be a punislinu'Ut for not performing liis contract, or may be allowed as a

means of inducing him to perform it But the state may refuse to inflict

this punishment, or withhold the means and leave the contract in force.

Imprisonment is no part of tlie contract, and to release the prisoner does

not impah- its obHgation. Sturges v. Crowninshield, 4 Wheat 200, 201 ; Mason
V. Haile, 12 Wheat 370.

44. A law abolishing imprisonment for debt does not impair tlui obHga-

tion of contracts theretofore existing. Sturges v. Crowninshield, 4 Wheat
122, and Beers v. Haughton, 9 Pet 359, cited and followed, and the general

doctrine of the court declared to be, " in modes of proceedmg and of forms to

enforce the contract the legislature has the control, and may enlarge,

limit or alter them, provided it does not deny a remedy, or so embarrass it

with conditions or restrictions as seriously to impair the value of the right'*

Peuuimau's Case, 103 U. S. 714.

45. Discharge by bankruptcy.—A bankrupt law of a state which
discharges both the person of the debtor and his future acquisitions of prop-

erty is not a " law impairing the obligation of contracts," so far as respects

debts contracted after the passage of such law. But a certificate of dis-

charge under such law cannot be pleaded against a citizen of another state,,

in the courts of the United States, or of any other state than that wliere the

discharge was obtained. Ogden v. Saunders, 12 Wheat 213, adhered to.

Boyle V. Zacharie, 6 Pet 348 ; S. C. 6 Pet 635 ; Cook v. Moffat 5 How.
295. See Denny v. Bennett, 128 U. S. 489.

46. A statute providing that a previous contract of indebtment may be

extinguished by process and discharge in bankruptcy w^ould be void. Yon
Hoffman v. Quincy, 4 Wall. 535.

47 . Form of remedy.— It is competent for the state to change the fona
of the remedy, or to modify it otherwise as it may see fit provided no sub-

stantial right secured by the contract is thereby impaired. Von Hoffman v.

Quincy, 4 Wall. 535.

48. Mode of proceeding.— " Tlie rule seems to be that in modes of

proceeding and of forms to enforce the contract the legislature has tlie con-

trol, and may enlarge, Umit or alter them, pi-ovided that it does not deny a
remedy, or so embarrass it with restrictions and conditions as seriously to

impair the value of the right" Mr. Justice Hunt in Tennessee v. Sueed, SG

U. S. 69.

49. Limitation on tax sales.— The statute of Iowa limiting the time

in which suits shall be brought for the recovery of lands sold for taxes doe&

not conflict with this section. Barrett v. Holmes, 102 U. S. 651.

50. Limitations, statutes of.—A statute of limitation, when applied

to existing contracts, is not invalid, provided a reasonable time is giveiv

after the law takes effect, in which to commence an action, before the bar of

the statute takes effect Terry v. Anderson, 95 U. S. 628.

51. A statute limiting th'^ time in which suits shall be brought on causes,

of action in force prior to its passage to a shorter period than when the

conti-act was made does not impair the obhgation of the contracts on which
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such causes of action are based, provided a reasonable time, taking all things

into consideration, be given by the new law before such actions are ban-ed.

Koshkonong v. Burton, 104 U. S. 668.

52. Where a reasonable time must elapse after the enactment of a stat-

ute of limitations before the bar is complete, effect must be given to the

statute even as against debts in existence at the time of its enactment

Lewis V. Broadwell, 3 McLean, 569 ; Jackson v. Lamphire, 3 Pet. 280 ;
Haw-

kins V. Barney, 5 Pet. 457 ; Christmas v. Russell, 5 Wall. 290 ; Sohn v. Waterson,

17 Wall. 596 ; Samples v. Bank, 1 Woods, 523 ; Terry v. Anderson, 95 U. S. 634.

53. A state statute of hmitations which reduces materially the time of

bringing actions, though passed after the contract on which suit is brought

was made, is not void if a reasonable time is left for the enforcement of the

contract by suit before the statute bars that right. Mitchell v. Clark, 110

U. S. 633.

54. Where municipal bonds had been issued to be negotiated in a foreign

market, a statute of hmitations passed thereafter, limiting the time to one

year, held to be unreasonable and to impair the obligation of the contract

Pereles v. Watertown, 6 Biss. 79.

55. The only ground on which a change of remedy existing when a con-

ti-act was made is permissible without impairment of the contract is that a

new and adequate and efficacious remedy be substituted for that which is

superseded. Louisiana v. Pilsbury, 105 U. S. 278.

56. A constitution and statute of a state which provides that tacit mort-

gages shall cease to have effect against third persons unless recorded withm

a stated reasonable time does not impair the obUgation of the contract in

such cases even as to minors ; it is in the nature of a statute of hmitations.

Vance v. Vance, 108 U. S. 514.

57. Statute of frauds.— A statute of frauds embracing a pre-existing

contract, not before required to be in writmg, would be void. Von Hoffman

v. Quincy, 4 Wall. 535-552.

58. Exemption law.— A law exempting a reasonable amount of nec-

essary property from sale on execution is vahd even as to pre-existing debts

;

but where the amount so exempted is unreasonably large and the contract

is thereby impahed, the law will be held mvalid. Mr. Justice Hunt in Ed-

wards V. Kearzey, 96 U. S. 610. Mr. Justice Clifford, same case, p. 608. The

court in this last case, adopts the language of Mr. Chief Justice Taney in

Bronson v. Kanzie, 1 How., 811, where he says a state may, if it thinks

proper, direct that the necessary implements of agriculture, or the tools of

the mechanic, or articles of necessity in household furniture, shall, like wear-

ing apparel, not be liable to execution on judgments. Regulations of tliis

description have always been considered in every civilized community as

properly belonging to the remedy, to be executed or not by every sovereignty

according to its own views of policy and humanity.

59. Stay, appraisement and redemption laws.—A law, passed sub-

sequent to the execution of a mortgage, which delays the extinguishment of

the equitable estate of the mortgagor for twelve months after sale, and

which prevents any sale unless the propeiiy brings two-thirds its appraised

value, is invalid. Bronson v. Kinzie, 1 How. 311 ; McCracken v. Haywai'd,

2 How. 608.
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60. A statute of Alabama authorizing a redemption of mortgaged prop-
erty in two years after the sale, under a decree by bona Jide creditors of the
mortgagor, is void as to sales made under a mortgage executed prior to tho

date of the enactment. Howard v. Bugbee, 24 liovv. 461.

61. Rules of evidence.— A provision in the constitution of Georgia of
18Gb, whicli so changes the rule of evidence as to throw the burden of proof
on the plaintitf to show that bills sued on have never been used in aid of the
rebellion, if only the defendant swears he haj:5 reason to believe they were so
used, is unconstitutional. Marsh v. Burroughs, 1 Woods, 408.

62. A statute of Georgia which required that in all suits brought for
debts the court should be satislied that the contract of indebtedness had
been legally returned for taxes, and the taxes paid thereon before the plaint-

iff could recover on it, Jield unconstitutional as applied to debts contracted
prior to the enactment Lathrop v. Brown, 1 Woods, 474.

63. Right of repeal.— Where a state has by law given its creditors a
right to sue it in its own courts, such law does not form a contract between
the state and them, and such right may at any time be withdrawn by repeal
without the violation of any contract obhgatiou. If judgment were rendered
against the state while such law were in force, the power of the court over
the state would then end. The coui'ts are in such case powerless to enforce
their judgment, and everything after the judgment would depend on the
will of the state. M. & C. R R. Co. v. Tennessee, 101 U. S. 337 ; S. & N. Ala.

R. R. V. Alabama, 101 U. S. 832.

64. Name in which suit must be brought.- A statute of Alabama
du-ecting that notes executed to a bank shall be sued in the name of the
cashier of such bank affects only the remedy, and as to notes executed be-

fore its enactment such law is valid. Crawford v. Branch Bank of Mobile,
7 How. 279.

65. Form of action— Same.— The legislature may change the forms
of action or method of enforcing a contract at its discretion, provided it

leaves a competent tribunal and adequate remedy for enforcing it Id. See,

also. Railroad Co. v. Hecht, 95 U. S. 168 ; Tennessee v. Sneed, 96 U. S. 69

;

Memphis v. United States, 97 U. S. 293.

66. Same.— A statutory hability is as much subject to remedial legisla-

tion as is a liabiUty created by private contract, provided the remedy does
not enter into and form a part of the obligation created by such statute.

Terry v. Anderson, 95 U. S. 628.

67 . Usury laws— Act repealing.—A law repealing a usury law w-liich

is made retrospective so as to apply to debts already contracted at usurious
rates of interest does not, as to such debts, impair the obligation of contract
EweU V. Daggs, 108 U. S. 144.

68. Judgment, enforcement of— Inquiry whether sounding in
contract or tort.— Where it was sought to enforce a judgment against a
municipal corporation by mandamus to the taxing officers thereof, and
where the constitution adopted subsequent to the rendition of such judg-
ment limited the authority of the municipality in the levy of such tax, it

w^as proper for the court to inquire whether such judgment had been ren-
dered in an action sounding in contract or tort If the former, the constitu-

tional limitation would be invaUd as applied to the payment of such judg-
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ment ; if the latter, no such invahdity could be imputed to the provision.

Louisiana v. Police Jury, 111 U. S. 716.

69. A judgment rendered in an action of tort is not a contract witliin

the meaning of tliis clause of the constitution, and is not protected thereby.

And the jjrovision of the constitution of West Virginia that tlie property of

a citizen shall not be sold on a judgment for an act done diu'ing the late

civil war does not violate the obligation of a contract, where such judgment

was founded on a tort committed as an act of public war. Freeland v. Will-

iams, 131 U. S. 405.

70. Recording acts.— It is within the undoubted power of state legis-

latures to pass a recording act by which the elder grantee shall be postponed

to a younger if the prior deed is not recorded within a limited time ; and the

power is the same whether the deed is dated before or after the recording

act It does not in any manner impair the obhgation of a contract Jack-

son V. Lamphu-e, 3 Pet 280.

71. Same.— The same rule applies to limitation laws. Id.

72. Remedy; laws afiFecting held void.—A state law passed sub-

sequently to the execution of a mortgage, which declares that the equitable

estate of the mortgagor shall not be extinguished for twelve months after a

sale under a decree in chancery, and which prevents any sale unless two-

thirds of the amount of the valuation of the property as fixed by appraisers

be bid therefor, impairs the obligation of a contract made i^rior to the pas-

sage of the statute, and as to such contracts is void. Bronson v. Kinzie, 1

How. 311 ; McCracken v. Hayward, 2 How. 608: Gantly's Lessee v. Ewing,

3 How. 707.

73. A state law authorizing redemption from sale under foreclosure of

mortgage is, as applied to mortgages in existence prior to its passage, void

under this section of the constitution. Affirming Bronson v. Kinzie, 1 How.
316. Howard v. Bugbee, 24 How. 461.

74. The clause in the constitution of Georgia of 1868 denying to the

courts jurisdiction to tiy and give judgment for a debt where the considera-

tion was the price of a slave or of the liire thereof is, as to such debts as

were conti-acted prior to its adoption, founded on such consideration, void

under this section. A contract can no more be impaired by a constitutional

provision than by a legislative one. White v. Hart, 13 Wall. 646. See, also,

Osbom V. Nicholson, 13 Wall. 654.

75. A statute of North Carolina provided that in civil actions ''for debts

contracted durmg the late war, in which the nature of the obligation is not

set forth, nor the value of the propertj^ for which such debt was created is

stated, it shall be admissible for either party to show on the trial, by affidavit

or otherwise, what was the consideration of the contract and that the juiy,

in making up their verdict, shall take into consideration and determine the

value of said contract in present currency in the particular locality in which
it is to be performed, and render their verdict accordingly." This statute,

as construed by the court allowed the jury to place their own judgment
upon the vahie of the contract in suit and did not require them to take the

value stipulated by the parties. As thus construed, said law impairs the

obligation of contracts, and is void. Wilmington & W. R, R v. King, 91

U.S. 3.
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76. "The remcMlj' subsisting in a state when and wliore a contrac-t is made
and is to bo iKn-fornicd is a part of its ()])h<;ati(^n, and any su])Ke(iucMit law of

the state which so alTects that remedy as substantially to impair and lessen

the value of the contract is f(jrbiddeii by the; constitution, and is therefore

void." i\Ir. Justice Swayne in Edwards v. Kearzey, 90 U. S. 607.

77. "When an appropriate remedy exists for the enforcement of the con-

tract at the time it was made the state legislature cannot deprive the party

of such remedy, nor can the lof^islature appcmd to the right such restrictions

or conditions as to render its exercise ineffectual or unavailing." Mr. Justice

Clifford in same case, p. 608.

78. When a contract is made with a municipality upon the faith that

taxes will be levied to provide for the payment thereof, a subsequent law^

limiting the powder of taxation in such municipality so as to deprive the

creditor of a speedy and efficacious remedy is void, as impairing the obliga-

tion of the contract. Louisiana v. Police Jury, 111 U. S. 716.

79. A statute of limitations which, when applied to an existing contract,

takes away a right of action, by reason of the shortening of the period of

limitation, is unconstitutional as applied to such existing contract. Chap-

man V. Douglas Co. Com'rs, 107 U. S. 348.

80. It IS the settled law of the nation that the " remedy subsisting in a

state when and where a contract is made and is to be performed is a part of

the obligation of the contract, and a subsequent law of the state which sub-

stantially affects the remedy so as to lessen the value of the contract impairs

its obligation." Therefore, held, that the law of Missouri (act of March 23,

1868) wliich authorized and directed the county court from time to time to

levy and cause to be collected, in the same manner as count?/ taxes, a special

tax, to pay the interest and principal of bonds issued under the laws of the

state by municipal corporations in aid of railroads, was a part of the conti'act

inhering in such bonds, and a subsequent law wliich provided a different

method of assessment and collection, less expeditious, is void as applied to

such bonds. Seibeit v. Lewis, 122 U. S. 284.

81. "In the case of contracts between individuals, the remedies for their

enforcement or breach, in existence at the time they were entered into, are

a part of the agreement itself and constitute a substantial part of its obliga-

tion, and that obligation cannot be impaired by subsequent legislation. Thus

not only the covenants and conditions of the contract are preserved, but

also the substance of the original remedies for its enforcement It is differ-

ent with contracts between individuals and a state. In respect to these, by

virtue of the eleventh amendment to the constitution, there being no rem-

edy by suit against the state, the contract is substantially without sanction,

except that which arises out of the honor and good faith of the state itself,

and these are not subject to coercion. Although the state may, at the incep-

tion of the contract, have consented, as one of its conditions, to subject itself

to suit, it may subsequently withdraw that consent and resume its original

immunity, without any violation of the obligation of its contract in the con-

stitutional sense." Mr. Justice Matthews in In re Ayei-s, 123 U. S. 50o, citing

Beers v. Arkansas, 20 How. 527 ; Railroad Go. v. Tennessee, 101 U. S. 337.

To the same effect see language of Mr. Justice Matthews in separate opinion

in Antoni v. Greenhow, 107 U. S. 769, 783.
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82. A statute of a state which provides that whenever the property of a

debtor is seized by attachment or execution against him, he may make an

assignment of all his property and estate not exempt by law, for the equal

benefit of all his creditors who shall file releases of their debts and claims,

and that his property shall be equitably distributed among such creditors, is

as applied to debts existing prior to its enactment repugnant to this clause

of the constitution, but is valid as to all contracts of indebtedness accruing

after the enactment of the statute. Denny v. Bennett, 128 U. S. 489. For

further authority on change of remedy generally, see Hawthorne v. Calef, 2

VValL 10 ; Walker v. AVhitehead, 16 Wall. 31-4 ; Greene v. Biddle, 8 Wheat

1 ; Cm-ran v. Arkansas, 15 How. 319 ; Freeborn v. Smith, 2 Wall. 175 ; Floren-

tine v. Barton, 2 Wall. 216.

83. Vested rights.— There is nothing in the constitution which forbids

the legislature of a state to exercise judicial functions, nor which forbids it

from divesting vested rights, provided its elfect be not to impair the obliga-

tion of a contract. Satterlee v. Matthewson, 2 Pet. 380.

84. Same.— The strong expressions of the court upon this point in the

case of Yanhorne's Lessees v. Dorrance, and The Society for the Propagation

of the Gospel v. AVlieeler, were foimded expressly on the constitution of the

respective states in which those cases were ti-ied. Id.

85. It is well settled by the decisions of this court that a state law may
be reti'ospective in its character and may divest vested rights, and yet not

violate the constitution of the United States, unless it also imj)airs the obli-

gation of a contract Taney, C. J., in Charles River Bridge v. Warren Bridge,

11 Pet 420, citing Satterlee v. Matthewson, 2 Pet 413.

86. Bridge charter.— And held that the grant of a charter to a corpo-

ration to erect a bridge, and to pay to Harvard CoUege £200 a year during

a period of seventy years, there being no exclusive privilege given over the

waters of the river in respect to bridges, etc., does not constitute a contract

on the part of the state not to authorize other and competing bridges, or

free bridges, to be erected over such stream witliin the period of seventy

years. Charles River Bridge v. Warren Bridge, 11 Pet 420.

87. Rehearing of cases.— The states have a right to direct the rehear-

ing of cases decided in their own courts. The only limit on their power to

pass reti'ospective laws is the restriction on them proliibiting the enactment

of ex post facto laws, which are retrospective penal laws. A law merely

divesting antecedent vested rights, where there is no contract impaired, is

not inconsistent with the constitution. Baltimore & Susquehanna R. R. Co.

V. Nesbit 10 How. 395.

88. The following cases are cited as sustaining the decision, viz. : United

States V. Arredondo, 6 Pet 736 ; Jackson v. Lamphire, 3 Pet 289 ; Beaty

V. Lessee of Knowler, 4 Pet 165 ; Providence Bank v. Billings, 4 Pet 514.

See, also, constitutional views of ]\Ir. Justice Baldwin in Book 9, Lawyers'

Co-operative Publishing Co.'s Edition of United States Supreme Court Re-

ports, current page, 873.

89. Right of municipal corporations to subscribe to railroads.

By the acts incorporating the Ohio & Mississippi Railroad Company, and the

amendments thereto, no such rights to county subscriptions to the stock

thereof vested in the corporation as excluded the operation of the new con-
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stitiition of Indiana forbidding such subscriptions, and which new constitu-

tion took ofToct after sucli subscription had been voted and before it had been

actually made and acce])ted by the corjjoration. By such vote the corpora-

tion ac(]uired no such rights to the subscription as would be protected by
this clause of the constitution of the United States. Aspinwall v. Coinmis-

sionei-s, 22 How. 364.

90. A statute of Maryland directed a subscription to be made to the Bal-

timore & Ohio Railroad Company, with the proviso, " That, if the said com-
pany shall not locate the said road in the manner provided for in this act,

then and in that case they shall forfeit !t;l,000,000 to the state of Maryland
for the use of Washington county." Thereafter another statute repealed so

much of the prior act as required the road to be constructed by the route

therein named, and remitted the penalty, directing also that any suit brought
to recover the same be dismissed. Held, that the provision for the penalty

was a measure of state policy which it had a right to change, and neither

the commissioners nor the county or any citizen thereof acquired any sepa-

rate or private interest under it which could be maintained in court Being
a penalty imposed by law, the legislature had the right to remit it. Mary-
land V. B. & O. R R Co., 3 How. 534.

91. Lottery.— A law of Virginia authorized a lottery for the benefit of

a turnpike company. Thereafter the legislature limited the time to which
lotteries might exist in the state. Held, that the first law was not a contract

the obligations of which were impaired by the latter act ; that it may be
doubted Avhether it was a contract at all ; if it was, the latter act could only

be consti-ued as a statute of limitations, which the states have the right to

enact Phalen v. Virginia, 8 How. 163.

92. Estates of minors.— The state legislatm-e has full power to deter-

mine the manner in which estates of minors within the state shall be pre-

served, and to alter and amend such laws at pleasure ; and a statute amending
the law in relation to security for the preservation of such property impairs

no obligation of contract Lobrano v. Nelligan, 9 Wall. 295.

93. Stockholders' corporate liability.— The constitution of the state

of ]\Iissom'i adopted in 1865 provided that stockholders in corporations

should be individually liable for the debts of the corporation to an amount
equal to their stock at par value and one hundred per cent in addition

thereto. An amendment to this constitution adopted in 1870 limited the

personal liability of stockholders to the amount of the par value of their

stock. Held by the state court that those who subscribed for stock m a cor-

poration while the constitution of 1865 was in force were and remained liable

under said double liability clause of that constitution, and that such liability

attached to and followed the stock into wdiose hands so ever the same passed.

(McClaren v. Franciscus, 43 Mo. 452.; But that those who subscribed for

and took original stock in such corporations after the amendment of 18T0

repealmg the double liability were liable only to the amount of the stock by
them so subscribed ; and that this hmited liability applied to debts of the

corporation contracted while the double liability clause of the constitution

was in force. On error to the state court held, by the federal supreme
court, that the repeal of the constitutional liability of 1865 did not deprive

the plaintiff of any of the rights secured to him when the contract was
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made ; that they still exist against all the holders of stock in existence prior

to the repeal together with the remedy for their enforcement ;
and that

the repeal of the double liabihty as to those who thereafter became stock-

holders did not impair the obligation of plaintiff's contract. Ochiltree v.

The Iowa R. R. Contracting Co., 21 WaU. 249.

94. Widening a street.— An act of the legislature of New York

passed in 1871, in relation to the widening and straightening of Broadway,

in the city of New York, authorizing the supreme court to vacate an order

made in 1870, confirming the report of commissioners of estimate and assess-

ment respecting tlie property taken, from which order no appeal was allow-

able if error, mistake, irregularity or illegal acts appeared in the proceedings

of the commissioners, or the assessments for benefits or the awards for dam-

ages, or either of them, had been unfair and unjust or inequitable or oppres-

sive, as respects the citj^ or anybody affected thereby, and to refer the matter

back to new commissioners to amend or correct tlie report or to make a new

assessment, is not unconstitutional as impairing the obligation of contracts

or depriving a person of a vested right without due process of law. In the

proceedmg to condemn property for pubhc use there is nothing in the natm-e

of a contract between the owner and tlie state or the corporation which the

state, in virtue of her right of eminent domain, authorizes to take the prop-

erty ; all that the constitution of the state or of the United States or justice

requires in such cases being that a just compensation shall be made to the

owner. This beuag done, the property can be taken without the owner's

consent. Garrison v. Mayor, etc. of N. Y, 21 Wall 196.

95. Judicial functions by legislature.— There is nothing in the

constitution of the United States which prohibits the legislatm-e of a state or

a territory from exercising judicial functions, nor from passing an act

wliich divests vested rights by law, provided its effect is not to impair the

obligation of a contract. Contracts are not impaired but confirmed by cura-

tive acts. Randall v. Kreiger, 23 Wall. 137, citing Satterlee v. Matthewson,

2 Pet 380; Watson v. Mercer, 8 Pet 110.

96. Taxes in aid of corporation— Repeal of charter.— "VMiere

taxes have been levied for the payment of existing bunds or subsisting debts

of a municipal corporation, the charter of the corporation may be repealed

by legislative action, and thus put an end to the tax without impau'ing

the obligation of the contract which forms the basis of the indebtedness.

To this rule there are some exceptions, viz., where the tax provided is so

connected with a contract as to form the inducement for its execution,

courts will hold the law to be invalid as impairing the obligation of con-

tracts. ;Mr. Justice Field in Meriwether v. Garrett, 102 U. S. 472.

97. When cannot be divested — Not when contract exists.—

W^lien a law is in its nature a contract, when absolute rights have vested

under that contract, a repeal of the law cannot divest those rights. Fletcher

V. R'ck, Cranrh, 87.

98. Annulling conveyances.— A law annulling convej-ances is un-

constitutional because it impairs the obligation of contracts within the mean-

ing of tlie constitution. Id.

99. Discharging debts.— An act of a state legislature which attempts

to discharge a debtor from the payment of a debt is contraiy to the consti-
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tution of the United States, and is void. Stiirges v. Crowninsbield, 4 Wheat.

122-2()().

100. And it makes no difference in the appHcation of this piiii(ii)lo

whether the law wa.s passed before or after the debt was contracted. McMil-

lan V. McNeill, 4 Wheat. 209.

101. The constitution of the United States went into operation on the

fii-st Wednesday of March, 1789. An existing law of a state operating on

vested rights and impairing the obligation of a contract was not affected by

this provision of the constitution. Owings v. Speed, 5 Wheat. 420.

102. Corporation — When chartor a contract — Dartmouth Col-

lege.— The charter granted by the British crown to trustees of Dartmouth

College is a contract and protected by the constitution. And an act of

the legislature of New Hami)shire altering the charter in a material point

without the consent of the corporation is an act impairing the obliga-

tion of a contract, and is void. Dartmouth College v. Woodward, 4 Wlieat-

518.

103. Consideration.— The grant of corporate powers is for objects

such as the government wishes to promote. They are deemed beneficial to

the country, and tliis benefit constitutes the consideration. Per Marshall,

C.J. Id.

104. Same— Acceptance of charter an implied contract.—" Upon

the accei)tance " (of the charter) " there is an implied contract on part of

the grantees, in consideration of the charter, that they will perform the

duties and exercise the authority conferred by it." Per Story, J. Id.

105. Legislative charter — Change of, impairs contract.— Wliere

a state legislature chartered a bank, and among other powers it was authoj--

ized " to receive money on deposit, pay away the same free of expenses, dis-

count bills of exchange and notes, and to make loans," etc., and in the

coursfe of its business it discounted notes and bills, and thereafter, by act of

the legislature, it was made unlawful " for any bank to transfer by indorse-

ment, or otherwise, any note," etc., held, that the last statute impaired the

obUgation of contracts made under authority of the former, and was in-

valid. Bank v. Sharp, and Baldwin v. Payne, 6 How. 301.

106. Where a state legislature enacted a bank charter, the whole capital

of which belonged to the state ; the president and directors of which were

appointed by the state, and the bills of which were made receivable in all

payments of debts due to the state, and thereafter repealed so much of the

charter as made the said notes so receivable for state debts, heht tliat as to

notes issued prior to the said amendment the law was void under this sec-

tion of the constitution. Woodruff v. Trapnall, 10 How. 190.

107. Exception.— But where the state, as trustee for the benefit of a

seminary, sold lands which by the terms of the sale were to be paid in spe-

cie, held, that as to such debts the bank-notes were not legal tender. The

fimd belonged to the state only as trustee, and was not a debt due the state

within the meaning of the charter. Paup v. Drew, 10 How. 218, 224 ;
Trigg

T. Drew, id. 224.

108. Ferry franchise to a town not a contract.— The grant of a

franchise for a ferry made to a town, to continue during the pleasure of the

-legislatui-e, forms no contract such as is protected by this section of the con-



78 rXITED STATES COXSTITUTIOX.

stitution. Til is would seem to be so even if the provision respecting the

pleasure of the legislature was not incorporated in the grant East Hartford

V. Hartford Bridge Co., 10 How. 511.

109. Judgment by bank — Authority to set off notes thereof

against judgment.— A statute of North Carolina, passed after a bank ob-

tained a judginent, which authorizes the defendant to set off against it the

circulating notes of the bank procured after judgment, is, as between him.

ajid the bank, valid, and does not impair the obligation of the contract sued

on or of the judgment. Blount v. AVindley, 95 U. S. 173. But if the rights

of the creditors of the bank, or any others interested in the judgment, were

such' that they would have a right to have the judgment paid in lawful

money, the case would be different Id.

110. Legislative reservation implied.— Where a charter was

granted to a railroad company to construct a road from F. to R, and there

was a provision therein that the legislature would not charter another hne

of road for thirty years, etc., between those places or any portion of the dis-

tance, the i^robable effect of which would be to diminish the number of

passengers ti-aveling between the one city and the other, held, that a charter

or permission to another company to constiaict another road parallel to the

first for a part of the distance was no impairment of the contract contained

in the first act There is an implied reservation to permit the constniction

of another railroad for all purposes save that of carrying passengers between

the points on the first ; and if the latter were to infringe on the rights of the

former, there would be a remedy at law. R F. & P. R R Co. v. L. R R Co.,

13 How. 71.

111. Executory contract.—A law of congress whereby a township of

land was reserved to the use of a seminary in the territory of Indiana pre-

supposes the formation of a corporation capable of taking such grant And
as soon as the corporation is in esse and the franchise and property become

vested in it, it is as much an executed contract as if the corporation had

been in existence at the time the reservation was made and the grant had

been made directly to it Trustees of Vincennes University v. Indiana, 14

How. 268.

112. Same.— The corporation formed under the law to take the grant is

not a public corporation which the legislature may modify or abolish at

pleasure. And the incorporatoi-s, by accepting and exercising the corporate

powers bestowed, acquired certain rights and made contracts which futm-e

legislation could not impair. Id.

113. Exclusive right to maintain a bridge.— A grant of authority

to proprietors to erect a bridge and charge and receive tolls, with a provision

in the act tliat no other bridge shall be built withm certain distance thereof

for a limited time, is, when accepted and acted on by such jiroprietors, a con-

tract, and as such jjrotected by the constitution. Bridge Proprietors v. Ho-

boken L. & I. Co., 1 Wall. 116.

114. Exclusive right in bridge charter held not to include rail-

road bridge.— Where, in 1790, proprietors were granted the right to con-

struc-t a bridge over a stream with the exclusive right to its use for ninety

yeai-s, and a provision that duruig that time no other bridge should be erected,

etc., held, that this will be construed to mean the ordinary traffic bridges in
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use at the time of the grant, and not to inchide a railroad bridge erected for

that i)uri>ose only. Bridge l*r()i»s. v. Ilobokeu L. & I. Co., 1 Wall. 110.

115. Charter of state bank held to include branches.— The law
of Ohio i)assed Fol)niary 24, 181."), cntithMl "An a<-t to incorporate the State

Bank of Ohio and other banking coni])anics," was a contract with all banks
organized under such law. Dodge v. Woolsey, 18 How. 331 ; Piqua Bank v.

Knoop, 16 How. 369 ; Mechanics' Bank v. Debolt, 18 How. 380 ; Mechanics'

Bank v. Thomas, 18 How. 384.

116. Right of one corporation conferred on another.— Charters

to private corporations are contracts, and as such are protected by the con-

stitution. So where a legislature gave to one corporation at its creation all

the rights and privileges of another previously existing corporation, a re-

striction in the former charter that no other bridge should be built within

two miles is a part of the latter charter, and protected from legislative in-

vasion. Chenango Bridge Co. v. Biughamton Bridge Co., 3 Wall. 51.

117. Agreement in bank charter to accept its notes for taxes a
contract.— A state may, in chartering a bank, agree to receive its notes in

payment of taxes due the state, and, when accepted by the bank, this be-

comes a contract, and is within the protection of the constitution. Furman
V. Nichol, 8 WaU. 44.

118. Lottery charter a contract.— "Wliere the constitution of a state

grants a privilege to a corporation to establish and maintain a lottery-, such
privilege is not subject to repeal by the legislature. The ruling in Stone v.

Mississippi, 101 U. S. 814, adhered to and distinguished from present case.

New Orleans v. Houston, 119 U. S. 265.

119. Exclusive right to streets in water company.— The case of
New Orleans Water-works v. Rivers, 115 U. S. 674, is affirmed upon a ques-
tion of the right of the state to interfere with the contract of said company
to furnish water to the city of New Orleans, and, in part consideration there-

for, to have the exclusive right of the streets and alleys in which to lay its

mains. St Tammany Water-works v. New Orleans Water-works. 120 U. S. 64.

120. Rights conferred subsequent to charter not a contract.—
Where an act granting privileges to corporations is passed subsequently to

the granting of the charter, and forms no part of the charter contract, the

state is not restrained by contract obligation from changing such granted
privilege. South Carolina v. Gaillard, 101 U. S. 433 ; Christ Church v. Phila-

delphia, 24 How. 300 ; Dale v. Governor, 3 Stewart, 387 ; Commonwealth v.

Bird, 12 Mass. 442; Providence Bank v. Billings, 4 Pet. 514.

121. Right to fix rates by railroad not exclusive.— The fact that
the charter of a railroad company contains a provision authorizing the board
of directors to fix tariffs of fare and freight, and alter and change the same
at pleasure, is not a contract on the part of the state that such rates of fare

or freight shall not be subject to legislative control. The state, notwith-

standing such provision in the charter, is left free within the limits of its

general authority to declare what shall be deemed reasonable rates. Rail-

road Commission Cases, 116 U. S. 307 ; Stone v. Railroad Co., id. 347.

122. Provision authorizing railroad directors to fix rates not a
contract, when.— A grant of power in the charter of a railroad company,
to the directors, to make needful rules and regulations touching the rates of
tolls and the manner of collecting them, is not a contract upon the part of
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the state that it will not at any time thereafter interfere to regulate such

tolls. And a statute otherwise vahd which thereafter provides for the regu-

lation of charges for freight and passengers on such railroad does not impair

the obligation of any contract Cliicago, M. & St P. R R. Co. v. State of

Minnesota, 134 U. S. 418.

123. Exemption from taxation, when a contract.—A state,

when not prohibited by its constitution, may contract by legislation to re-

lease a particular thing, person or corporation from taxation, and a law

thereafter taxing such thing, person or corporation in violation of such stat-

utory contract is unconstitutional and void. Jeiferson Branch Bank v. Skelly,

1 Black, 436.

124. A legislative act declaring that certain lands which should be pur-

chased for the Indians should not thereafter be subject to any tax consti-

tuted a contract which could not be rescinded by a subsequent legislative

act New Jersey v. Wilson, 7 Cranch, 164. The above case is reviewed and

adliered to in Given v. Wriglit 117 U. S. 648.

125. Exemption in charter a contract.— Where a provision is con-

tained in the charter of a railroad company exempting it from taxation it is

a conti-act ; and an act of the legislature of the state attempting to subject

such raih-oad to taxation is an act impairing the obhgation of such contract

Yazoo & Miss. VaL Ry. Co. v. Thomas, 132 U. S. 174.

126. Exemption of franchise held not to exempt corporate

property.— The charter of a bank is a franchise which is not taxable as

such if a jjrice has been paid for it which the legislature accepts. But the

corporate property is separable from the franchise, and may be taxed unless

there is a special agreement to the contrary. The legislature of IMaryland,

in 1821, continued the charters of several banks to 1845, upon condition that

they would make a road and pay a school tax. This exempted their fran-

cliise, but not their property-, from taxation. But the law went further and

pledged the faith of the state that upon accepting these terms no further

tax or burden should be imposed upon them during the continuance of their

charters. Tlus was a contract relating to something beyond tlie franchise,

and exempted the stock and stockholders as weU as the franchise. Gordon

V. Appeal Tax Court, 3 How. 133.

127. Railroad corporations— Effect of consolidation on exemp-

tion.— Where three railroad corporations existing under charters from

three several states consolidated under authority of the three several states

and formed one corporation, and the original corporation within one of the

states was exempt from taxation, while those existing in the other states

were not, held, that part of the railroad not exempted from taxation by

its charter would still remain subject to taxation in the hands of the con-

solidated company just as it would have been in the hands of the original

company. Phila & Wil. R. R Co. v. ]\Iaryland, 10 How. 376.

128. That portion which was exempt before consolidation held to re-

main exempt under consolidation. Id.

129. Exemption of bank held to exempt stock.— The law of Ohio

passed February 24, l^l."), entitled " An act to incorporate the State Bank of

Ohio and other banking companies," and under which the Commercial

Branch Bank of Cleveland was incorporated, was an agi'eement with the

bank quasi ex contractu— and also an agreement separately with the share-
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holders quasi ex contractu — that neither the banks, as sucli, nor the stock-

liolders, as such, sliould be hable to any other tax larger than that which
was to be levied under the sixtieth section of that act. And the act of April

18, 1852, under which the bank was taxed l)y a dillerent meth(xl, and in a
greater sum, iinpan-ed the obligation of said contract and is void. Dodge v.

Woolsey, 18 How. 331 ; Piqua Bank v. Knoop, 10 How. 369 ; Mechanics' Bank
V. Debolt, 18 How. 380; Mechanics' Bank v. Thomas, 18 How. 384.

1 30. Charitable institution—Implied consideration.— A clause in

the charter of a charitable institution that its jjroperty shall be excnijjtfrora

taxation is a contract and protected by the constitution, and no named con-

sideration is necessary to uphold it. The objects for which the corporation

was created by the legislature are to be benelicial to the community, and this

benefit constitutes the consideration. Home of the Friendless v. Rouse, 8

Wall. 430 ; Washington University v. Rouse, 8 Wall. 439.

131. Exemption of railroad company held to include rolling

stock.— Where a state law in chartering a corporation provided tliat the

property of the company should be exempt from taxation, a subsequent

statute taxing the francises and rolling stock impairs the obligation of con-

tract. Railroad Co. v. Reid, 13 WaU. 264.

132. Same.— The franchise of a corporation is property, and a clause

exempting the property of the company from taxation appUes to the fran-

chise as well as to other and tangible property. Id.

133. State has power to exempt.—A state has power to exempt the

X)roi)erty of a corporation from taxation, and such provision in the charter

becomes a contract protected by the constitution. Humphrey v. Pegues, 16

AYall. 244.

134. State ordinance held invalid.— The act of December 25, 1853

(Mo. Leg.), whereby the Missouri Pacific Railroad and branch were exempted
from taxation for a certain period after completion, was a contract which
the state was not at liberty thereafter to impair. And the ordinance of 1865,

imposing a tax on said road before the exj)iration of the time limited in the

act of 1852, is in violation of this section of the constitution. Pacific R. R.

Co. V. Maguire, 20 Wall. 36.

135. Exemption will not be implied.—An intention to surrender

the power of taxation will not be imputed. The language of the act relied

upon in support of such surrender must be such as leaves no other alterna-

tive. Bailey v. Maguire, 22 WaU. 215.

136. Taxing power— This provision is a limitation thereon by
the state.— A change of the expressed stipulations of a contract, or a relief

of a debtor from strict and literal compliance with its requirements, can no
more be eliected by an exertion of the taxing power than it can be by the

exertion of any other power of a state legislature. The provision against

impairing contract obligations is a limitation upon the taxing power, as well

as upon all legislation, whatever form it may assume. Therefore an ordi-

nance of a city directing that a tax be assessed upon its own stock, the

amount thereof retained by the city by deducting it from the paj^nents of

interest upon such stock as it fell due to the holders, is a law impairing the

obligation of a contract, and is void. Murray v. Charleston, 96 U. S. 432.

6
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137. A fixed tax in lieu of all others a contract.—A charter of a

bank which provides that a specific per cent of tax sliall be imposed " in heu

of all other taxes " is a contract, and a law imposing other taxes on the

shares tlian those mentioned in the charter is void. Farrington v. Tennessee,

95 U. S. 679.

138. As applied to state university.— An act of lUinois legislature

of 18.J0, referring to the state university, provided: "All property of what-

ever kind or description, belonging to or owned by said corporation, shall

be forever free from taxation for any and all purposes." Held, that the

provision constituted a contract, and that a subsequent act imposing a tax

on all property of the corporation not in actual use for school purposes

is in violation of this clause. Northwestern University v. People, 99 U. S.

309.

139. Land scrip exemption a contract.— The act of general assembly

of Arkansas of ISol, authorizing the issuance of transferable land scrip

and its receipt in payment of swamp lands by locators, and providing that

such scrip, or the lands located with it, should be exempt from taxation for

ten years or until the swamp land was reclaimed, etc., was a contract be-

tween the state and the holder of such scrip or his assignees, and a subse-

quent statute subjecting such land to taxation contrary to the provisions of

such contract is void. McGee v. Mathis, 4 Wall., 143.

140. Bank charter provision that notes of bank are receivable

for taxes is a contract.— The twelfth section of the charter of the Bank of

Tennessee, enacted in 1838, made the notes of the bank receivable for all taxes

or other moneys due the state. Section 6 of the schedule to the constitu-

tional amendment of 1865 declared that all notes of the bank issued by it

after the 6th of May, 1861,— that being the date when Tennessee seceded

from the United States,— were null and void, and forbade the enactment of

any laws for the redemption of such notes. Held, that the said amendment
to the constitution of Tennessee was a law impairing the obligation of a con-

tract and void. Keith v. Clark, 97 U. S. 451, citing Woodruff v. Trapnall, 10

How. 190 ; Furman v. Nichol, 8 Wall. 44.

141. Consideration— Lack of, authorizes repeal of exemption.
Where the property of a corporation in existence was exempted from taxa-

tion by spontaneous act of the legislature, and no concessions therefor were

made or obligations assumed by the corporation, or no service or duty or re-

munerative condition imposed, the exemption was iwivilegia favoribilia,

and was subject to repeal at the pleasure of the legislature, without impair-

ing any oljligation of contract. Christ Church v. Philadelphia, 24 Flow. 300.

142. Same.— The act of the legislature of Rhode Island granting a cliar-

ter to the Providence Bank contains no stipulation promising exemption

from taxation. Held, that a law passed subsequent to said charter, whereby
said bank was taxed, did not impair any contract between the corporation

and state, and was valid. Providence Bank v. Billings, 4 Pet 514.

143. A law of Pennsylvania held not to have the effect to impair the ob-

ligation of contracts. Watson v. Mercer, 8 Pet. 88.

144. Same.—A provision in a state law exemjiting railroad lands from
taxation for local purposes for three yeai-s, held to be a gratuity, and not a

contract, and that the same might be kept, changed or recalled at the pleas-
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ure of the state. "Wliero a contract of exemption is claimed it will Ijc rig-

idly scrutinized, and never be pernutted to extend either in scope or duration

beyond what the terms of concession clearly reciuire. Tucker v. Fer^aisou,

22 Wall. 5:27.

145. Iron Mountain Hailroad — Exemption of, hold invalid.—
The St Louis & Iron Mountain I^ilroad Comi)any by its original charter

was exempt from all taxes, and there was no limit to such exemption. To
aid in the construction of the road the state of Missouri indorsed the bonds
of the company and acquired a statutory mortgage on the road, its property,

franchises, etc. The company made default and the state foreclosed its lien,

and at foreclosure sale became tiie purchaser of the property, franchise, etc.,

of the corporation. Subsequently the state sold the road and its property

and franchises to individuals who became incorporated under a law of the

state passed to enable them so to do, and wherein it was enacted that the

said purchasers, when so incorporated, should be possessed of all the fran-

chises, privileges and immunities of the said St Louis & Iron Mountain Rail-

road Company. The new constitution of the state in force prior to and at

the time of the last sale prohibited the legislature from exempting any prof)-

erty from taxation other than as enumerated in the constitution. Raili-oad

corporations or property was not in the excepted enumeration. Held, that

the constitutional inhibition applied to the renewal of an exemption as well

as to the creation of a new exemption, and that any attempt on part of the

legislature to exempt the property, etc., of the St Louis & Iron Mountain

Railroad Company from taxation in the hands of the new purchasers or the

corporation formed by them was void. Therefore the law providing for

taxing the railroad did not impair the obligation of any contract. Trask v.

Maguire, 18 Wall. 391.

146. Stipulated amount no contract.—A provision in the charter

of a railroad company that it shall pay annually into the state treasuiy a

tax of one quarter of one jper cent on its capital stock does not amount to a

contract that the state shall impose no additional tax. The Delaware Tax,

18 WaU. 206.

147. The act of the legislature of Missouri providing for the completion

of the North Missouri Railroad does not contain a contract of exemption

from taxation. So the state ordinance of 1865 requu-ing said property to be

taxed on its gross earnings is no violation of the provisions of this clause of

the constitution. North Missouri R. R, Co. v. Maguire, 20 Wall. 40.

148. Construction— Language exempting must be explicit.—

As has been held many times by the supreme court, a state may make a

valid contract that a corj)oration, or its property within its territory, shall

be exempt from taxation, or shall be subjected to a limited specified tax.

The court has, however, in the most emphatic terms, and on every occasion,

declared that the language in wliich the surrender is made must be clear

and unmistakable. The covenant or enactment must distinctly express that

there shall be no further or other liability for taxation. A state cannot sti-ip

itself of this most essential power by doubtful words. Therefore, Jickl that

where a provision is made in a state statute that after a railroad had been

completed an accurate account of that portion of it situate in such state

should be tiled in the office of the auditor-general of the state, and thereafter
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the company should annually pay into the state ti-easury the sum of $10,000,

was not a contract that thereafter no greater tax should be imposed. Erie

R'y v. Pennsylvania, 21 WalL 492.

149. Railroad stock tax — Construction — Exemption never

presumed.—A perpetual exemption of the capital stock of a railroad com-

pany from taxation, with a clause that the " road with all its fixtures and

appurtenances, including workshops, warehouses and vehicles of transporta-

tion,"' shall be exempt for a certain number of years, is equivalent to an

express power to tax the said property after that time, and cannot be under-

stood to mean that the perpetual exemption of the capital stock is equivalent

to an exemption of the property purchased with or represented by the capi-

tal. Exemptions from taxation are never presumed. On the contrary the

presumptions are always against them. Memphis & Charleston R R. Co. v.

Games, 97 U. S. 697.

150. Exemptions from taxation bemg in derogation of the sovereign au-

thority and of common right are not to be extended beyond the express re-

quu-ements of the language used, when most rigidly construed. Yazoo &
Miss. VaL R R v. Thomas, 132 U. S. 174 ; Vicksburg, etc. R R v. Dennis,

116 U. S. 665 ; Pacific R R. v. Maguire, 20 WalL 42 ; Tomlinson v. Branch,

15 WalL 460 ; Same v. Jessup, id. 454 ; Providence Bank v. Billings, 4 Pet.

514 ; Charles River Bridge v. Warren Bridge, 11 Pet. 420 ; Turnpike Co. v.

State, 3 WalL 210.

151. The constitution of the United States does not profess in all cases to

protect property from unjust or oppressive taxation by the states. That is

left to the state constitutions and state laws. A conti-act not to tax certam

property otherwise subject to taxation must be clearly expressed and wiU

not be implied. The covenant or enactment must clearly express such in-

tent. A state cannot strip itself of this most essential power by doubtful

words. It cannot by ambiguous terms be deprived of this highest attribute

of sovereignty. Memphis Gas Lt Co. v. Shelby Co., 109 U. S. 398 ; Erie R'y

Co. V. Pennsylvania, 21 WalL 492.

152. Exemption held void for want of power in legislature.—

The property of the M. & C. R. R Co., under the provisions of the charter,

would become taxable in 1877. The constitution adopted in 1870 requires

that all property shall be taxed. Held, that a law of 1875, looking to an ex-

emption of the property of the said raih'oad from taxes for years subsequent

to 1877 , was unauthorized, and void, even if founded on a consideration.

M. & C. R R Co. V. Gaines, 97 U. S. 697.

153. Municipal tax— Exemption held not to include.—A clause

in the charter of a ferry company that it should be subject to the same taxes

as were then or might thereafter be imposed on other ferry companies in the

state does not exempt such ferry from municipal tax by a city whose char-

ter authorizes it to regulate, tax and license ferry-boats. Wiggins Ferry

Co. V. East St Louis, 107 U. S. 365.

1 54. Same.—Where a state has authorized a foreign insurance company

to transact business within the state, in conformity' to the laws thereof,

which laws imposed a tax of one per cent, on the gross earnings, and where

the city in which the agency of such corporation was located, imposed by

ordinance an adihtional tax for city purposes, held, that the ordinance im-
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posing such tax was not void by reason of Ik-Iii;;- in conflict with this clauso

of the constitution. Home Ins. Co. v. Augusta, U.\ U. S. IIG.

155. Exomption held not to pass to purchaser.— Certain lands in

Ohio were granted to the Ohio university at Athens. By an act of the Ohio

legiskiture of 1804, these lauitls were exempted from taxation. In lb26 the

legislature authorized all the lands then held by the university, and which

were unincumbered by leases, etc., to be sold in fee-simple for the benefit

of the university. Held, that the lauds sold under the provisions of this act

of 182G, and not under the act of 1804, were not exempt from taxation

by reason of the provisions of said act of 1804. Armstrong v. Treasurer of

Athens County, 16 Pet. 281. The case of New Jersey v. "Wilson, 7 Cranch,

164, adhered to and distinguished. Id.

156. Case stated — When exemption begins and how long it

runs.— Tlie charter of the Yazoo & Mississippi Valley Railroad Company
contained the following provision in regard to taxation :

*' It is hereby de-

clai-ed that said company, its stock, its railroads and appurtenances, and all

its property in this state necessary or incident to the full exercise of all the

powers herein granted,— not to include compresses and oil mills,— shall be

exempt from taxation for a term of tw^enty years from the compk'tion of

said railroad to the Mississippi river, but not to extend beyond twenty-five

years from the date of the approval of this act ; and when the j)eriod of ex-

emption herein prescribed shall have expired, the property of said railroad

may be taxed at the same rate as other property in this state." Hel I: " When
the Mississippi river was reached, then the period of exemption w^ould begin

;

but how long it would continue would depend upon the length of time to

elapse before the end of the twenty-five years from the approvid of the char-

ter." Yazoo R. R. v. Thomas, 132 U. S. 174-188.

157. Same.— The charter of the Vicksburg, Shreveport & Pacific Rail-

road Company provided that " the capital stock of said company shall be

exempt from taxation, and its road, fixtures, w^orkshops, warehouses, vehi-

cles of transportation and other appurtenances shall be exempt from taxa-

tion for ten years after the completion of said road %vithin the limits of tliis

state." Held, that there was no exemption before completion. Vicksburg,

etc. R. R. Co. V. Dennis, 116 U. S. 665.

158. Lands purchased from United States, under statutory ex-

emption, are protected by this clause.— Under a compact with the

United States, a law of Indiana was passed decluriug that lands sold by the

United States within the state should be exempt from tax for five years after

sale. In 1847 an act of congress declared that in all states which came into

the Union prior to 1820 the restriction of taxation in such stiites should be

annulled. The act in Indiana, however, remained luu-epealed until 1833.

Prior to tliis repeal certain lands were sold, and after the repeal, but prior to

the exjiiration of the five years, the lands were taxed. Held, that the repeal-

ing act as thus applied impaired the obligation of the contract of purchasa

Thompson v. Holton, 6 McLean, 386.

159. Legislative reservation — Effect of, on contract.— The tliirty-

second section of the >iew York banking law reserves to the legb<lature the

right to alter or repeal the act This gives the legislature the power to re-

peal an exemption from personal habUity of stockholders contained in a
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bank charter. The law in force at the time the articles were adopted enter

into and become a part of the charter, and all rights gi-anted therein are

subject to alteration or repeal the same as any other part of the general sys-

tem. Sherman v. Smith, 1 Black, 587.

160. A charter was granted to a street railway company and provided

for a license of $30 per car for each car run by the company. A subsequent

statute fixed the license for such cars at $50. When the charter was granted

the power to alter, amend, revoke, etc., was reserved by the state constitu-

tion. Held, that the law imposing the tax of $50 per car did not impair the

obligation of a contract, and was vaUd Union Passenger R'y Co. v. Philar

delphia, 101 U. S. 528.

161. Under a reservation in the constitution of a state that the legLslatm-e

shall have the power to alter or repeal the charter of any corporation organ-

ized under the laws thereof, such corporations are from the moment of their

creation subject to the legislative power of alteration, to the extent of abso-

lute extinguishment of the corporate body, if deemed expedient. Spring

VaUey Water Co. v. Schottler, 110 U. a 347.

162. The' code of Georgia which went into force Januaiy 1, 18G3, pro-

vided tliat private corporations were subject to be changed, modified or de-

stroyed at will of the creator, etc. Prior to 18G3 two raikoad companies

were chartered, with a limited exemption from taxation in each charter.

Subsequent to 1863 these two companies consolidated under the provisions

of an act authorizing it, approved April 18, 1863, and which conferred upon

the consohdated company full corporate powers and continued to it the

franchises, privileges and immunities of the constituent companies. Held,

that the consolidation created a new corporation, that became subject to the

provisions of the code in respect to amendment, etc., and that a subsequent

act of the legislature taxing the property was not proliibited by this clause

of the constitution. Atlantic & Gulf R. R Co. v. Georgia, 98 U. S. 359.

163. A statutory amendment to the charter of a corporation, when the

same is accepted by the corporation by a vote, does not impair the obhgation

of contract. Pennsylvania CoUege Cases, 13 Wall 190.

164. A provision in a charter to a corporation that it shall not be altered

or amended except by legislative enactment is equivalent to an express

provision reserving to the legislature the power of alteration or amendment
at the pleasure of the legislature. Id.

165. The existence of a contract by the corporation with individuals or

other corporations which may be affected by the change wiQ not annul the

reserved power of the legislature to amend the charter. Id.

166. Where the right to repeal, alter or amend articles of incorporation

is reserved to the state, either in the constitution, or in a general law appU-

cable to aU corporations, or in legislative act of incorporation, the state may
exercise the right so reserved without unpairiug the obhgation of contract

with such corporations. Miller v. The State, 15 Wall 478 ; Holyoke Water-

power Co. V. Lyman, 15 Wall. 500 ; Tomlinson v. Jossup, 15 Wall. 454.

167. W^here the constitution of a state declares that aU laws granting

charters to corporations shall be subject to alteration or repeal, the constitu-

tional provision inheres in all such laws, and forms an iuahenable legislative

power. The power thus limited cannot be bargained away by any act of
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the legislature, because the power itself is beyond legislative control. But

where the hmitation on such legislation is contained in a law declaring that

all charters thereafter granted whall be so subjected, it does not limit the

power of subsequent legislatures. It then becomes a question in every case

of a contract made by the legislature, whether tliat body intended that the

right to change or rei)eal it should inhere in it, or whether, liiie other con-

tracts, it is perfect and not within the power of the legislature to impair it^

obligation. New Jersey v. Yard, 95 U. S. 104.

168. Neither the charter of the Pennsylvania Railroad Company con-

tained in an act of the legislature of Pennsylvania, April 13, 184G, nor acts

supplemental thereto, nor act of May 16, 1857, constituted a contract between

the state and the company. The company took its charter originally sub-

ject to the general law of the state, and subject to future constitutional and

legislative provisions, there being no prior contract with it exempting it

from liability to such future general legislation, in respect of the subject-

matter involved. Penn. R R. Co. v. Miller, 132 U. S. 75.

169. Obligation of contract— Consolidation of railroad corpo-

rations, effect of.— Under a law of Ohio providing for consolidation of

railroad companies, Jield, that the effect of consolidation under the authority

thereof was to destroy the constituent corf)oratious, and to create a new
corporation with such powers and liabilities as were imposed by the laws

then in force, the same as if the old companies had never existed, and the

same as if neither of them had ever enjoyed franchises conferred by prior

laws. So where the constitution in force at the date of such consoUdation

provided that " no special privileges or immunities shall ever be gi-anted

that may not be altered, revoked or repealed by the general assembly," it en-

tered into the acts under wdiich the consohdation was effected, and rendered

the new^ corporation and its franchises subject to alteration and repeal

Shields V. Ohio, 95 U. S. 319.

L70. An act of the legislature prescribing the rate of fare applicable to

such consohdated company was a legitimate exercise of such reserved power

of alteration, and was vaUd. Id.

Note.— Under certain laws it was held in the following cases that the

consohdated company succeeded to the franchises, rights and immunities of

the constituent corporations : Pliiladelphia & WiL R. R. v. Maryland, 10 How.
376 ; Tomlinson v. Branch, 15 Wall. 460 ; Scotland Coimty v. Thomas, 94

U. S. 682 ; Branch v. Charleston, 92 U. S. 677 ; State ex rel. Att'y-Gen'l v.

Greene County, 54 Mo. 540.

171. By the charter of the St. Jo. & Iowa R. R Co. granted by the legis-

lature of Missouri in 1857 it was provided that " the stock of said company
shall be exempt from all state and countj' taxes." By an act of the legis-

lature of Missouri, March 24, 1870 (see ^ 52, art 2, ch. 37, Wagner's Statutes

of 1872), it is provided inter alia "that if a railroad corporation shall loan or

sell its line of railroad to a corporation of another state such part of said

radroad as is within that state shaU be subject to taxation." The St. Jo. &
Iowa Railroad having sold its line of road, etc., to a corporation of another

state which connected with it at the Iowa line, w^as by the courts of Mis-

souri held to be subject to taxation under the in'ovisions of the act of March
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24, 1870. Held, that said act of March 24, 1870, did not impair any contract

of the St. Jo. & Iowa R R Co. with the state of Missouri. Chicago, etc.

R R Co. T. Guffey, 122 U. S. 561.

172. Exemption not transferable.— The sale of the property and
franchises of a railroad company under decree of foreclosure or on execu-

tion for a money judgment does not transfer to the purchaser an immunity
from taxation granted by the state in the charter of the corporation. Mor-

gan V. Louisiana, 93 Q. S. 217.

173. An immunity from taxation granted to a railroad corporation, al-

though it may be a contract with the corporation to which it is granted,

and as such protected by this clause, is not a franchise that passes with the

sale of the railroad and franchise on foreclosure of a mortgage. Affirming

Morgan v. Louisiana, 93 U. S. 217. Raih-oad Company v. Hamblen County,

102 U. S. 273 ; Memjjhis, etc. R. R v. Railroad Com'rs, 112 U. S. 609 ; C. & O.

R R Co. V. MiUer, 114 U. S. 176.

174. Municipal corporations— Law giving authority to incur
d3bts a contract with creditors.— "When a state has authorized a mu-
nicipal corporation to contract, and to exercise the power of local taxation to

the extent necessary to meet its engagements, the power thus given cannot

be withdi-awn until the contract is satisfied. The state and the corporation

in such cases are equally bound." Von Hoffman v. Quincy, 4 Wall. 535.

175. Where a law requires of a municipal corporation the levy of an an-

nual tax to be paid on the debt of the corporation, and while such act is lq

force a debt is contracted and bonds issued therefor, it is beyond the power
of the legislature to repeal such taxing law so far as it concerns such bonds.

Galena v. Amy, 5 Wall 705.

176. When a municipal corporation, acting under legal authority, creates

a debt and issues bonds as evidence thereof, it is not within the power of

the legislature to so alter the charter of such municipal corporation as to

take away its power to levy and coUect taxes to pay such debt. Such con-

tract is protected by this clause of the constitution. United States ex rel.

Wolf V. New Orleans, 103 U. S. 358.

177. W^here a state by law has authorized a city to conti-act a debt and
levy a tax to pay the same, and the power thus conferred has been exer-

cised, this forms a contract in which the city and state are equally bound.

The power given becomes a trust which the state cannot annul by subse-

quent legislation. Von Hoffman v. Quincy, 4 Wall 535.

178. In the above case the following cases are cited and commented
upon : Fletcher v. Peck, 6 Cranch, 87 ; New Jersey v. Wilson, 7 Cranch,

164; Terrett v. Taylor, 9 Cranch, 43; Green v. Biddle, 8 Wheat. 92; Bron-

son v. Kiuzie, 1 How. 319; McCracken v. Hayward, 2 How. 612; Ptx)ple v.

Bond, 10 Cal. 570 ; Ogden v. Saunders, 12 Wheat. 231 ; Sturges v. Crownin-

shield, 4 Wheat 122; Planters' Bank v. Sharp, 6 How. 327; Beers v. Ilaugh-

ton, 9 Pet. 359 ; Mason v. Haile, 12 Wheat. 373 ; Dodge v. Woolsey, 18 How.
331 ; Piqua Bank v. Knoop, 16 How. 369 ; Dominick v. Sayre, 3 Sandf. 555.

179. In Meriwether v. Garrett, 102 U. S. 472, Mr. Justice Field, speaking

for himself and Mr. Justice Miller and Mr. Justice Bradley, in a concurring

oX3inion, says :
'" ]Municix)al C(jrpuratious are the mere instrumentalities of the

state for the more convenient admkiistration of local government. Their



LEGISLATIVE DEl'A KIM K.N T. 89

powers aro such as the lo^nslaturo may coufer, and these may he enlarged,
abridged or entirely withdrawn at plciusure. Tliis is common learning. . .

There is no contract between the state and the public that the charter of a
city shall not be at all times subject to legislative control. All pei-sons who
deal with such bodies are conclusively presumed to act upon knowledge of
the power of the legislature. There is no such thing tus a vest^id right held
by an individual m the grant of legislative power to them. Citing United
Slates v. Railroad Co., 17 Wall. 322; Commissioners v. Lucas, 93 U. S. 108;
People V. Morris, 13 Wend. 325 ; Philadelphia v. Fox, G4 Pa. St. IGiJ ; Mont-
pelier v. East 3Iontpelier, 29 Vt 12.

180. Provisions of municipal charter subject to amendment,
when.— A state legislature may at any time restrict or revoke the powers
conferred on municipal corporations, provided in doing so it does not place
it beyond the reach of such municipality to raise money and pay debts there-

tofore legally contracted by it. Such debts are protected l)y this claase of
the constitution. Wollf v. New Orleans, 103 U. S. 358.

181. Water-works belonging to a city, like the public parks and build-

ings, are not subject to judicial sale for the ordinary debts of the city.

Therefore an act of the legislature authorizing a city to convert its owner-
ship in such works into the shares of a joint-stock corporation, wliich shares
shall be exempt from judicial sale for the debts of the city, does not impair
the obligation of contract with respect to any of the existing debts of such
city. New Orleans v. Morris, 105 U. S. 600.

182. Torts— Judgments for not protected.—A judgment against
a city for damages done by a mob is not a contract within the meaning of
this clause, and is no more subject to it than was the tort before being
merged into the judgment. A state law which so limits the taxing power
of a city as to prevent the collection of such judgment is not a violation of
this clause. Louisiana v. Mayor of New Orleans, 109 U. S. 285 ; Louisiana
V. Pohce Jury, 111 U. S. 716.

183. Authority to contract debt implies authority to tax for
payment thereof.— When the legislature authorizes a municipality to

contract an extraordinary debt and to issue bonds therefor, it impliedly au-
thorizes such municipahty to levy and collect the taxes necessary to meet
said debt as it matures ; and any law or provision of the constitution of
the state passed after such debt had been contracted under such author-
ity, which so Umits the power of taxation as to defeat or delay the pay-
ment of such debts, impairs the obligation of the contract so entered into,

and to the extent of such limitation is invalid. Quincy v. Jackson, 113

U. S. 332.

184. Authority of creditor to apply debts of city on taxes does
not Impair contract with other creditors.— A state law which au-
thorized the tax-payer within a city to use, under certain regulations, the

debts of the city in his hands as creditor in the payment of back taxes due
to the cit}-, does not divest any vested rights or impair the obligation of

contracts between such city and other creditors. Amy v. Shelby Taxing
District. 114 U. S. 387.

185. Ordinances of municipal corporation, effect of.— A by-law
or ordinance of a municipal corporation may be such an exercise of legisla-
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tive po^ye^ delegated by the legislature to the corporation as a political sub-

division of the state, having all the force of law witliin the hniits of the

municipahty, that it may properly be considered as a law within the mean-

ing of this clause. N. O. Water-works v. La. Sugar Co., 125 U. S. 18-33.

186. Rule of property; law as expounded constitutes.— By an

act of the general assembly of Iowa, approved January 28, 1857, the city of

Dubuque was authorized to aid in the construction of certain raikoads by

issuing to such railroad corporations the bonds of the city, and the law au-

thorized and required the city to levy a special tax to meet the interest and

pay the principal of such bonds when due. Similar laws giving like author-

ity to other mimicipalities of the state had been declared constitutional by

the supreme court of Iowa, In a suit on the coupons of bonds issued by

Dubuque under the act of January, 1857, the supreme court overruled its

former decisions and held the law under which they were issued to be in

violation of the constitution of Iowa, On error to the supreme court of the

United States it is held that ''tlie sound and true rule is that if the contract

when made was vahd by the laws of the state as then expoimded by all de-

partments of the government, and administered by its courts of justice, its

vaUdity and obligation cannot be unpaired by any subsequent action of leg-

islation, or decision of its courts altering the construction of the law." Citing

and quotmg from Oliio Life & Trust Co. v. Debolt, 16 How. 432, and addmg

:

" The same principle applies where there is a change of judicial decisions as

to the constitutional power of the legislature to enact the law." Gelpcke

V. Dubuque, 1 Wall. 175 ; affirmed m Meyer v. Muscatine, 1 Wall. 384

;

Thomson v. Lee Co., 3 WaU. 327; MitcheU v. Burlmgton, 4 Wall. 270;

Larned v. Burlington, 4 WaU. 275.

187. AMiere state courts have at different times given different construc-

tioDs to the same state statute, the supreme court of the United States will

not follow the latest construction if conti'act rights have accrued by reason

of or upon the faith of the first decision which would be impaired by fol-

lowing such later decision. Such change of consti'uction will be regarded

in the same light as a legislative act impairing the obhgation of a conti-act,

if such be the effect thereof. Douglass v. Pike County, 101 U. S. 677 ; Dar-

lington V. Jackson County, 101 U. S. 688, note ; Foote v. Pike County, 101

U. S. 688, note.

188. Where a contract is valid under the laws of a state in force at the

time it is made, the legislature cannot impair its obligation, nor can any

decision of the state com-ts be permitted to have that effect. Chicago v.

Sheldon, 9 Wall. 50.

189. The laws which subsist at the time and place of the making of a

contract and where it is to be performed enter into and form a part of it as

if they were expressly referred to or incorporated in its terms. Von Hoff-

man V. Quincy, 4 Wall 535.

190. When the highest court of a state has construed a statute of the

state such construction must be taken as correct, in so far as it affects con-

tracts made imder such statute. Such construction becomes as to such con-

tracts a part of the law, and cannot be changed so as to affect contracts

made subsequently thereto and before such change in such construction.

Louisiana v. PUsbury, 105 U. S. 278.
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191. Constitutional provision.—A state can no more impair an ex-

isting contract by a constitutional provision than by a loj^islalive act, nor

can congress, by ratification, give elFect to a constitution or law of a stiite

affected with such infirmity. A provision in a state constitution which in-

creases the amount of property exemi)t from execution is, as to debts con-

tracted prior thereto, inoperative and void. Gunn v. Barry, 15 Wall. GIO.

192. AVhere a contract was valid when made, any subsequent constitu-

tional provision rendering it void impairs the obligation of such contract

and is in violation of the federal constitution. Delmas v. Merchants' ISlut

Ins. Co., 14 Wall. 6G1.

193. The federal supreme court has jurisdiction to pass upon and deter-

mine whether an amendment to a state constitution, as coustmed by the

state courts, has the effect to impair the obligation of contracts existing

prior to its adoption. Williams v. Louisiana, 103 U. S. 637. Followed in

Dm:kee v. Board of Liquidation, 103 U. S. 646.

194. The constitution of the sifcate of Illinois, adopted in 1870, declares

" No county, city, township or other municipality shall ever become sub-

scriber to the capital stock of any railroad or private corporation, or make

any donation to, or loan its credit in aid of, such corporation." Held, that

where, prior to the adoption of this constitution, a county had contracted

that in consideration of the construction of a railroad therein it would de-

liver its bonds, etc., to said railroad company, and the railroad company had

partially complied therewith, that this section of the constitution could not

be held to interfere with said contract Clay County v. Society for Savings,

104 U. S. 579.

195. A conti-act to subscribe to the stock of a railroad company, made by

a municipal corporation or county when it was legal to so do, cannot be an-

nulled or impaired by a subsequent amendment to the constitution of the

state forbid ling such subscription on the part of the municipahty. IMoul-

trie County v. Savings Bank, 92 U. S. 631.

196. Where a coimty issues securities valid when issued, a law subse-

quently passed, taking from such coimty the power to levy a tax to pay the

same is in conflict wdth this clause and void Ralls County v. United

States, 105 U. S. 733.

197. A state can no more impair the obligation of a contract bj' constitu-

tional changes than by legislative or judicial action. New Orleans Gas

Light Co. V. Louisiana Light Co., 115 U. S. 650.

198. Police power.— A company was incorporated as expressed in its

charter " for the purpose of manufacturing malt liquors in all their varie-

ties," and this right was granted in its most unqualified form. Held, that it

cannot be consti-ued as conferring any greater or more sacred right than

any citizen had to manufacture the same kind of liquor, nor as exempting

the corporation from any control therein to which a citizen would be sub-

ject if the interest of the community required it. And a law prohibiting

the manufactiu-e and sale of such hquors in the future does not impair any

conti'act obligation. Beer Company v. Massachusetts, 97 U. S. 25.

199. In respect to the exercise of the police powers of a state, one legis-

lature cannot curtail the power of its successor. ThLs police power extends

to all matters affecting the pubhc health or pubUc morals. One legislature
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cannot by a charter to a lottery prevent the people from abating the same

by law when their will in respect thereto is properly expressed. The con-

stitution protects such conti'acts as affect property rights, not such as are

governinenlal The right to suppress lotteries is governmental and may

be exercised at the will of the legislature. Stone v. Mississippi, 101 U. S. 814.

200. The preservation of the public health and the public morals is so

necessary to the best interests of social organizations that a wise policy for-

bids a legislative body to divest itself of the power to enact laws for the

preservation of health and the repression of crime. Butchers' Union v.

Crescent City, etc. Co., Ill U. S. 746.

201. Laws enacted for the control of corporations which have for their

object the protection of the public in the matters pertaining to corporate

action, and which provide for such reasonable regulations as the legislature

may deem wise, and which are not inconsistent with the objects for which

the corporation was created, do not, when applied to corporations thereto-

fore in existence, inipau* the obhgation of contracts. Chicago Life Ins. Co.

v. Needles, 113 U. S. 574.

202. This clause does not restrict the state in matters of protection of the

public health, public morals or pubhc safety, as the one or the other of these

may be involved in the execution of contracts. New Orleans Gas Light Co.

V. Louisiana Light Co., 115 U. S. 650 ; New Orleans Water-works Co. v.

Rivers, 115 U. S. 674.

203. Where upon an indictment for setting up and carrying on a lottery

the defendant justified by pleading the provisions of a statute authorizing

the act, it was admitted that the statute authorized the act, but the consti-

tutionahty of the act was denied by the prosecution. Under a prior indict-

ment against the same defendant for a similar offense, the supreme court of

the state had held that the statute under which the defendant justified con-

stituted a contract. But the court did not pass upon the constitutionality of

the act On the trial upon the second indictment, the defendant further re-

lied on this decision of the supreme court, but the trial court held the act

imconstitutional, and the defendant was convicted. The supreme court of

the state sustained the conviction. Held, that the previous adjudication that

the statute constituted a contract did not estop the state from denying its

constitutionality in the subsequent case, nor conclude the court upon that

question, although the point might have been raised by the state and deter-

mined in the first case. The followmg are the concluding remarks of the

court, speaking by Mr. Justice Field :
"We are not prepared to admit that

it is competent for one legislature, by any contract with an individual, to

" restrain the power of a subsequent legislature to legislate for the public wel-

fare, and to that end to suppress any and all practices tending to corrupt the

public morals."' Citing Moore v. State, 48 ]\Iiss. 147, and Board of Excise v.

Barrie, 34 N. Y. 6G3. Boyd v. Alabama, 94 U. S. 645.

204. Exercise of eminent domain.— A bridge belonging to a corpora-

tion chartered by state law may be condemned and taken for a pubhc high-

way the same as other private property may be condemned and taken for

public uses. It stands upon the same footing, and the francliise of the cor-

poration cannot be distinguished from other property. The constitution in-

tended to probibit such laws by the states as interpolate into a contract
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some now terms or couditions foreign to the original agreement West
River Bridge v. Dix ; Same v. Town of Brattleboro, 6 How. 507.

205. The obHgation of the contract between the state and a raihoad com-

pany is not impaired by reason of another raih'oad company being autli«jr-

ized to cross the track of the first Tlie franchise may be condenmed the

same as in(Uvidual property. R. F. & P. R. R. v. L. R. R Co., 18 IIow. 71.

206. Miscellaneous— Oflftco no contract.— Tlie office of canal com-
missioner, to wliich a person was under the law of a state appointed for a
year, nui}- be abolished at the pleasure of the state. Tlie appointment to the

office and acceptance thereof constitutes no contract within the meaning of

this clause. Butler v. Pennsylvania, 10 How. 402.

207. The appointment to and the tenure of an office created for public

"use, and the regulation of the salary thereof, is not a " contract" within the

meaning of tliis section. Whatever the form of the statute creating the of-

fice and regulating the salary, the incumbent does not hold by contract It

is a privilege, and is revocable by the sovereignty at wilL One legislature

cannot deprive its successor of the power of revocation. Crenshaw v. United

States, 134 U. S. 99.

208. Where a statute for the pay of police officers provided that .$2 per

month be retained from the pay of each officer for a fund, a certain portion

of which should, on the death of each officer, be paid to his representatives,

there was no contract by the state that the disposition of such fund should

continue as originally provided. And a subsequent statute making a differ-

ent disposition thereof did not impair the obligation of a contract Pennie

V. Reis, 132 U. S. 464.

209. When a person is elected or appointed to an office for a definite

term, for which there is a fijced salary or compensation, there is no contract

which forbids tlie legislature or other proper authority to change the rate of

compensation or salary for services to be rendered after the change is made,

though this may include a part of the unexpired term of the officer. Butler

V. Pennsylvania, 10 How. 402.

210. But after the services have been rendered, under a law, resolution

or ordinance which fixes the rate of compensation, there arises an implied

contract to pa}^ for such services at that rate. This contract is a completed

contract and any statute or constitutional provision thereafter, fixing an-

other and less compensation, impairs the obligation of such contract Fisk

V. Police Jury, 116 U. S. 131.

211. The legislature of California 'in 1878 enacted a statute which pro-

vided for the payment of the police force of San Francisco, at a rate " which

should not exceed $102 per month for each one," subject to the condition

that the treasurer of the city and county *' should retain from the pay of

each police officer the sum of $2 per month to be paid into a fund kuo\vn

as the police life and insurance fund." The act further provided that upon

the death of any member of the police force after June 1, 1878; there should

be paid by said treasurer out of said life and health insurance fund to his

legal representatives the sum of §1,000. On March 4, 1889, the legislature

repealed this law, and in lieu thereof enacted a statute creating " a police

relief and pei.siou fund," and transferred to it the money then accumu-

lated in the " life and health insurance fund," and made new and different
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provision for the distribution of the said fund. W. was a police officer of

the city for twenty years prior to his death, which occurred March 13, 1889,

one week after the new law was enacted and had gone into operation. His

administrator sued to recover the $1,000 from the police hfe and health

fund, which at the time it was transferred to the " relief and pension fund"

amounted to .$40,000. Held, that this was a pubhc fund subject to legisla-

tive control, and that W. had no vested interest in it which could not be di-

vested by law during his life-time. That while the $3 per month was called

a part of his compensation for services, he never received it or controlled it,

and was powerless during his life to prevent its appropriation to the fund in

question. That, if in fact it had been paid to him and thus passed under

his absolute control, and after such payment he had been induced to con-

tribute it to such fund on the conditions named, a different question would

have been raised, at least so far as applied to the suin actually contributed

by him. Pennie v. Reis, 132 U. S. 464-471.

212. The act of the legislature of Kentucky of February 27,

1797, concerning occupying claimants of land, was repugnant to the consti-

tution of the United States. So, also, was the act of January 31, 1812, which

repealed the act of February 27, 1797, in that it was in violation of the compact

between the states of Virginia and Kentucky contained in the act of the

legislature of Virginia of December 18, 1789, and which is incorporated into

the constitution of Kentucky. Green v. Biddle, 8 Wheat. 1.

213. Extent of impairment not material.— The invalidity of a

state law as impairing the obligation of contracts does not depend on the

extent of the change which the law effects. Any deviation from its terms

by x)ostponing or accelerating the period of its performance, imposing con-

ditions not expressed in the contract, or dispensing with those which are

expressed, however minute or immaterial in their effect upon the contract,

impairs its obligation. Id. ; Von Hoffman v. Quincy, 4 Wall. 535 ; Farring-

ton V. Tennessee, 95 U. S. 679.

214. Nuisance — License to tolerate not a contract.— ^^liere a

mill was erected on the Jersey shore of the Delaware river prior to 1781,

and a dam extended from the shore to an island in the river, whereby water-

power was furnished to the said mill, and thereafter, in 1781, by the concur-

rent legislation of the provinces of New Jei'sey and Pennsylvania, the River

Delaware was declared a common highway for the purpose of navigation,

and provision was made for the removal of obstructions in the river, sav-

ing, however, the dam to said mill, which was not to be obstructed, or the

river so diverted as to destroy its use, held, that this amounted only to a

license to tolerate what was otherwise a nuisance. That it did not amount

to a contract with Hooids, the owner of the mill, and that legislation by the

state of New Jersey after the formation of the Union, whereby the use of

the dam was interfered with, was not unconstitutional. Rundle v. Canal

Co., 14 How. 80.

215. Laws to correct mistakes.— Laws of a state enacted to obviate

mistakes and irregularities in the proceeding of municipal corporations

which do not have the effect to impau- the obligation of a contract are

within the scope of legislative authority. Bissell v. City of JeffersonvUle, 24

How. 287.
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216. Case Statod.— Where the legislature of a state provkled l)y law

for canal cuinmis.sioiiers to borrow inuiiey to be used iii the coiistruetion of

a canal, and jdedgcd the canal and its lands granted by the government for

the payment of the loan, said loan became a lien on such property, and

the law amounted to a contract which could not be impaired by subset^uent

legislation. Wabash & Erie Canal Co. v. Beers, 2 Black, 44M.

217. Bank law diverting assets impairs contract with bill-

holder.— The bills of a bank being paya])le on demand tlu're was a con-

tract with the holder to so pay them, and a law which diverted the assets

of the bank to other purposes impaired the obligation of such contract, not-

Avithstanding the state was the sole stockholder and owner of such assets.

Currau v. xVrkansas, 15 How. 304.

218. Competition.— Where there is no contract in the charter of a

turnpike company that prohibits the legislature from chartering a rival rail-

road company, the construction and operation of such rival railroad is not

a subject of legal remedy. W. & B. Turnpike Co. v. Maryland, 3 Wall. 210.

219. Liability of stockholder — Repeal of.—A law which repeals

the liability of stockholders for corporate debts is, as to such debts as were

contracted during the existence of such liability, a law impaii-ing the obli-

gation of contracts. Hawthorne v. Calef, 2 Wall. 10.

220. Future acquisitions are liable for contracts, and to release them
from liability impairs the obligations of contracts. Sturges v. Crowninshield,

4 Wheat. 198.

221. Discharge of debtor.— An act of a state legislature wliich dis-

charges a debtor from all liability for debts contracted previous to his dis-

charge, on his surrendering his property for the benefit of liis creditors, is

unconstitutional, and it makes no difference that both parties to the contract

were citizens of the same state and so continued to be. Bank v. Smith, G

Wheat. 131.

222. Release of state's interest in lands.— An act of the legislature

of Kentucky releasing the state's interest to certain lands does not impair

the obligation of a contract made with the auditor wherebj^ he concedes a

nioietj' of the lands to an attorney for their recovery. Mulligan v. Corbins,

7 WaU. 487.

223. Requiring money to be withheld from non-resident bond-
holders to pay tax on bonds.— A law of Pennsylvania, passed May 1,

1808, which requires the treasurer of a company incorporated and doing

business in that state to retain five -per cent, of all interest due on bonds of

the company made and payable out of the state to non-residents of the state,

is not a legitimate exercise of the taxing power of the state. Under pre-

tense of levying a tax it impairs the obligation of the contract between the

parties. State Tax on Foreign-held Bonds, 15 Wall. 300.

224. Virginia coupon cases.—Act of 1876 of Vn-ginia, in respect to tax

on coupons and bonds issued under funding act of 1871, held invalid as ap-

plied to coupons separated from the bonds and held by different owners.

Hartman v. Greenhow, 102 U. S. 672 ; Poindexter v. Greenhow, 114 U. S. 270

;

Chaffin V. Taylor, 114 U. S. 309 ; White v. Greenhow, 114 U. S. 307 ; Allen v.

Riilroad Co., 114 U. S. 311; Royall v. Virginia, 116 U. S. 572; Sands v. Ed-

munds, 116 U. S. 585.
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225. The state of Virginia, by an act refunding its debt, provided, inter

alia, that the interest coupons on the bonds should be " receivable at and

after maturity for all taxes, dues, debts and demands due the state," and

further provided that when a collector, etc., refused so to accept the coupons

the courts could compel him so to do by mandamus. Thereafter, by an

act of the legislature, it was provided generally that when such coxipons

were presented to the tax collector, the tax-payer should pay his taxes in

legal money and surrender his coupon, which the collector would indorse,

and dehver the same to the judge of the county court, etc., and the owner

could then make a case before the court and prove the genumeness of his

conpoDS. If in such case he succeeded in so proving them the treasurer

wiis to refund the money so paid to the amount of such coupon " out of

the first money in the treasury in preference to all other claims." Helclf

that the latter law did not impair the obhgation of the contract requiring

the coupons to be received in payment of taxes, etc. ; that it only affected

the remedy ; and that the reasonableness of such change in remedy is pri-

marily with the legislature. Antoni v. Greenhow, 107 U. S. 7G9 ; Moore v.

Greeuhow, 114 U. S. 338.

226. The cases of Hartman v. Greenhow, 102 U. S. 672; Antoni v. Green-

how, 107 U. S. 7G9 ; Virginia Coupon Cases, 114 U. S. 269 ; Barry v. Ed-

munds, 116 U. S. 550; Chaffin v. Taylor, 116 U. S. 567; RoyaU v. Virginia,

116 U. S. 572; Sands v. Edmunds, 116 U. S. 585; EoyaU v. Virginia, 121

U. S. 102 ; In re Ayers et aL, 123 U. S. 443, are reviewed, and without com-

mitting the court to all that has been adjudged in those cases on the sub-

ject of the act of the legislature of Virginia of March 30, 1871, to provide

for the funding and payment of the public debt and the issue of coupon

bonds of the state under its provisions, held, (1) that the provisions of the

act constitute a contract between the state and the lawful holders of such

bonds and coupons. (2) That the subsequent acts passed for the purpose of

restraining the use of said coupons for the payment of taxes, and the ob-

structions interposed to such use, etc., materially impair the obligation of

the contract. (3) That while the holder of such coupons cannot sue the

state, either directly or indirectly, by proceeding against the executive

officers to control them in the exercise of their official functions as agents

of the state, neither can such holder who tenders such coupons in pay-

ment of taxes, etc., and continues to hold himself ready to make such

tender good, be molested in person or goods on account of such taxes, dues,

etc. ; and if his property is so disturbed or taken he may recover it, or by in-

junction prevent its being taken when it would be attended with irreparable

injury, by suit against the officer so taking or threatening to take such prop-

erty. McGahey v. Virginia, and seven other cases, where the whole subject

is reviewed, 135 U. S. 662.

227. Contracts of states included.— The prohibition of the constitu-

tion against the passage of laws impairing the obligation of contracts appUes

to the contracts of states and to those of its agents under its authority as

well as to contracts between individuals. United States ex reL Wolff v.

New Orleans, 103 U. S. 358.

228. Contract with state — Case stated.— Where, by a law of Wis-

consin, commissioners were appointed to make a geological survey, and their
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duties were dofinod in tho law; and wlioroin it was providod tliat the gov-

ernor slioiild contract witli sucli coniniissioners to perform said duties, and
also stipulate as to the amount of compensation therefor; and where,

under said law the governor did so contract, and the commissioners entered

upon their duties in accord therewith,— held, that this was a conti'act pro-

tected hy the constitution, and that a subsequent act repealing the law under
which the contract was made, and proposing to annul said contract, is void
The case of abolishing an office created by the legislature considered, and
distinguished from the law abolishing such commission. Hall v. Wisconsin.

103 U. S. 5.

229. Repealing act, when invalid.—A repeal by the legislature of

the charter of a street railroad, and the transfer of its franchises to another

corporation, impairs the obligation of its contract, unless the power so to do

was reserved to the legislature, either by the constitution or law in force

when the charter was granted, or by the terms of the charter itself. Green-

wood V. Union Freight R. R. Co., 105 U. S. 13.

230. Issuance of municipal bonds prevented.— Where a town,

acting under legal authority, agrees to issue bonds to a railroad company,

upon conditions to be complied with by the company, and the company
relying thereon has fully complied with such conditions, any attempt by the

legislature to prevent the issue of such bonds is invalid. Red Rock v. Henry,

106U. S. 596.

231. Municipal corporation; change of not permitted at ex-

pense of creditors.— When the legislature has by designated boundaries

incorporated or permitted the incorporation of a municipal organization,

and thereafter repeals its charter and dissolves the corporation and incorpo-

rates substantially the same people as a municipal body under a new name,

for the same purpose, and the great mass of the property of the old is in-

cluded in the new corporation, and the property of the old used for pubhc

purposes is transferred without consideration to the new for the same pur-

poses, the latter will be held the successor of the former and liable for its

debts. Girard v. Philadelphia, 7 Wall. 1 ; Broughton v. Pensacola, 93 U. S. 266

;

O'Connor v. Memphis, 6 Lea, 730 ; ]\It. Pleasant v. Beckwith, 100 U. S. 514

;

Colchester v. Seaber, 3 Burr. 1866 ; Cuddon v. Eastwick, 1 Salk. 192 ; People v.

Morris, 13 Wend. 325 ; New Orleans R. R. v. New Orleans, 26 La, Ann. 478.

232. Any legislation which withdraws or limits the ability of the corpo-

ration to discharge its obligations is forbidden by this clause of the constitu-

tion. Port of Mobile v. Watson, 116 U. S. 289.

233. The so-called Confederate congress enacted a law sequestrating the

lands, tenements, goods, chattels, rights and credits within the Confederate

States held by or for any alien enemy since May 21, 1861. The plaintiffs,

residents of Pennsylvania, were creditors of Geo. N. Bruffy, of Virginia, and

the defendant was his administrator. The debt sued on was for goods sold

in March, 1861. The defendant pleaded specially the act of the Confederate

States sequesti'ating said credit, and that he had, under the provisions of said

act, paid the same to the Confederate States. Held: (1) That under the second

and third clauses of section 2 of the amendatoiy judiciary act of 1867 the

supreme court of the United States had jurisdiction to review a judgment

sustaining the validity of said act of sequesti-ation. (2) That the said enact-

7



9S UNITED STATES COXSTITUTIOX.

ment of the confederation which, by the consent of Vii-ginia, was enforced

as a law m tliat commonwealth, brought the same within this clause of the

constitution. That the said clause prohibits a state from enforcing as a law

an enactment of that character, from whatever source originating. That

this law, as enforced in Virginia, became a law of that state, and was a law
impairing— and in fact, if enforced, destroying— the obligations of the

contract, and was void. Williams v. Bruffy, 96 U. S. 176; Dewing j.

Perdicaries, 96 U. S. 193 ; New Orleans Water-works v. La. Sugar Co., 125

U. S. 31.

234. Texas, laws of, prior to annexation.— Laws passed in Texas

before its annexation to and admission as a state in the Union cannot be in

conflict with the constitution of the United States. League v. De Young, 11

How. 185 ; Herman v. Phalen, 14 How. 79.

235. Divorces.— This clause does not restrict the general right of the

legislatures to legislate upon the subject of divorces. Those acts enable

some tribunal, not to impair the obUgation of a marriage contract, but to

release one of the parties because the contract has been broken by the other.

Hunt V. Hunt, Book 24, Lawyers' Co-operative Ed. United States Supreme
Court Reports, 1109.

236. County seat, removal of.— By an act of the legislature of Ohio

the county seat of Mahoniug county was located at Can field upon certain

terms which were prescribed in the act and complied with. Twenty-eight

years later the legislatmre by an act changed the location to Youngstown.

Held, that the first act and the location under it was not a conti'act within

the meaning of this clause. Both acts were public laws on a public subject,

with respect to which a former legislature could not bind a subsequent one.

Newton v. Mahoning Commissioners, 100 U. S. 548.

237. Notice of reserved rights to lessee.— The board of pubUc
works of Ohio leased the surplus water in a canal, reserving the right to re-

sume the privilege when necessar}^ to navigation. A subsequent lease of

the canal as a highway amounted to a rescission of the water leases. Held

not invahd. The water lessees took with notice of the reserved right Fox
V. Cincinnati, 104 U. S. 783.

238. Confederate money— Payment in.— Where notes were exe-

cuted in Alabama in 1860, between citizens thereof, and falling due in 1863

were paid in Confederate money, which the payee was forced to accept, liehl,

that an averment of such fact in a state court and a decision therein that

the contract was discharged by such payment does not raise a federal ques-

tion under this clause. Dugger v. Bocock, 104 U. S. 596, citing Delmas v.

Insurance Co., 14 Wall. 666 ; Tarver v. Keach, 15 Wall. 68 ; Rockhold v. Rock-

hold, 92 U. S. 129 ; Insurance Co. v. Henden, 92 U. S. 286 ; Bank v. McVeigh,

98 U. S. 332 ; Thorington v. Smith, 8 Wall. 1 ; Railroad Co. v. King, 91 U. S.

3 ; Stewart v. Salamon, 94 U. S. 435.

239. Railroad station vacated and required to be reopened.—
Where the railroad commissioners of a state consented that a railroad oper-

ated therein might discontinue a station in use on its road, and by act of the

legislature tliereafter enacted the same railroad was required to stop its

trains at that station, held, that no obligation of contract was impaired by
such legislative act Railroad Co. v. Hamersley, 104 U. S. 1.
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240. Compromise of a part ofstate debt does not impair the obli-

gation of the contract as to remainder.—A statute «.r Louisiana provided

for refunding certain of its bonded indebtedness at sixty cents on the dollar,

and further provided tliat wJien any holder of valid bonds of the state desired

so to refund, and the board of liquidation refascd, he could have his writ of

mandamus to compel them so to do. A subsefjuent act prohibited the board

of licjuidation from funding under said former act any bonds of questionable

and doubtful obligation until the su])reme court had declared such l)onds

valid Helil, that said Latter act did not impair any obligation of contract

between the stiite and the holders of any bonds so refused to be refunded

;

that in proposing a scheme for compromise the state may choose what debts

shall be included in the compromise, without violating the obligation of its

contract with other creditors not so included ; that such creditors had all the

remedies left that they had when the contract was made. Guaranty Co. v.

Board of Liquidation, 105 U. S. 622.

241. Removal of state capital after contract for erection.—
Where a state has made a contract to erect a capital in a certam place,

and thereafter the constitution removes the capital to another place, this is

not a law impairing the obligation of a contract. It is simply a breach of

contract Brown v. Colorado, 106 U. S. 95.

242. Provision for compromise of canal bonds.— Where a canal

company had issued over .|2,000,000 of mortgage bonds which had been

sold to various parties, a plan for settlement of the affairs of the debtor

corporation was devised b}^ parties in interest, and a statute was enacted

to give authority for such settlement, and provided, inter alia, that the

agreement, if entered into, should only be binding on such bondliolders

" as shall signify their assent in writing thereto ; and in case any such

bondholder shall fail to file with the president of such corporation his or

her refusal in writing to concur in such agreement within three months,

etc., shall be taken to have assented thereto." Held not in conflict with this

clause ; that while a majority cannot compel a minority to enter into such

agreement against their will, it may requii-e a minority to act when such

arrangement is proposed for the general good. It is analogous to the pro-

visions of a statute of limitations. Gilfillan v. Canal Co., 109 U. S. 401.

243. Bonds of townships, act requiring registration of.—

A

township in Missom'i voted to subscribe to the stock of a railroad company,

and to issue bonds in payment of such subscription, and the raihoad com-

pany accepted the same. Thereafter the legislature b}^ an act required all

such bonds to be registered with the state auditor before they should have

any validity. Held, that such law applied to the bonds issued in payment
of such subscription, and that the said requirement did not impair any obliga-

tion of such contract of subscription. Hoff v. Jasper Countj% 110 U. S. 53.

244. Same.— Such law was not void under article 1, section 28, constitu-

tion of 1S70 of Missouri, forbidding the passage of retrospective laws. Ici

245. United States supreme court will decide independently
when a contract exists.— Whether an alleged conti-act ai-ises from state

legislation, or by agreement with agents of a state, by its authority, or by

stipulations between individuals exclusiveh', the supreme court of the United

States will form its own judgment, and, independently of the adjudications

of the state, decide whether there exists a contract ^^itllin tlie protection

^^f\L\K
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of the federal constitution. Jefferson Branch Bank x. Skelly, 1 Black, 436

;

Wright V. Nagle, 101 U. S. 794; Railroad Co. v. Pahnes, 109 U. S. 257.

246. A statute of Kentucky examined and held to constitute a conti-act

with the Louisville Gas Company, the obligation of which was impahed by

a subsequent grant to another company. Louisville Gas Co. v. Citizens' Gas

L. Co., 115 U. S. 683.

247. In reaching a conclusion upon the question as to whether or net

given legislation impairs the obligation of a conti-act, the Umted States

courts decide for themselves independently of any decision of the state courts

on that question. And if the decision requires a construction of a state

constitution and la^s the federal court is not governed by previous decisions

of the state courts on the same or similar questions, except where they have

been so firmly established as to become a rule of property. Louisville, etc.

R. R. V. Pahnes, 109 U. S. 244.

248. Impairment must be by law of a state.— In order to come
within the provisions of this clause, not only must the obligation of a con-

tract have been impahed, but it must have been impaired by a law of the state.

The prohibition is aimed at the legislative power of the state, and not at the

decisions of its courts, or the acts of administrative or executive boards or

officers, or the doings of corporations or individuals. The supreme court

has, therefore, no jurisdiction to review a judgment of the highest court of

a state, on the groimds that the obligation of a contract has been impaired,

unless some legislative act of the state has been upheld by the judgment

sought to be reviewed. New Orleans Water-works v. Louisiana Sugar Co.,

125 U. S. 18.

249. Extent of provision.— The supreme court has authority to de-

clare a state law unconstitutional, upon the ground of its impairing the

obligation of contracts between different states. Green v. Biddle, 8 Wheat. 1.

250. The prohibition of the constitution embraces all contracts, executed

or executory, between private individuals, or a state and individuals, or cor-

porations, or between the states themselves. Id.

251. It applies to contracts between a state and the United States. Achi-

Bon v. Huddleson, 12 How. 293.

252. This clause necessarily refers to a law enacted after the date of the

contract in suit, Lehigh Water Co. v. Easton, 121 U. S. 388.

253. A state constitution is not a contract within the meaning of this

clause. Chm-ch v. Kelsey, 121 U. S. 282.

254. This clause does not refer to national legislation. No provision of

the constitution prohibits congress from doing this as it does the states.

Mitchell V. Clark, llu U. S. G33.

255. Congressional grant a contract.— A congressional grant to a

state on conditions named therein becomes a contract when the conditions

are agreed to by the state, and the grant accepted subject thereto. Such
contiact is binding upon the state and cannot be violated without infringe-

ment of the constitution. McGee v. Mathis, 4 Wall. 143.

256. State constitution.— A state constitution is a law within the

meaning of tliis clause, and a state can no more do what is here forbidden

by the one than by the other. M. & M. R R Co. v. McClure, 10 WalL 511.

257. Fourth article, ordinance of 1787, no contract.— The fourth

ai'ticle of the ordinance of 1787, " for the government of the territory of the
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United Stiitcs northwest of the River Ohio," declaivs that "the navigablo

watei-s loadino; into the Mississippi and St Lawrence, and the carrymg

placea between the same, shall l)e common higliways and fcjre^'cr free, as

well to the mliabitants of the said territory as to the citizens of the United

States, and those of imy other states that may be admitted int<5 tiie o^jnfed-

eracy, without any tax, impost or duty therefor." Tlie state ut Michigan

waa formed out of a part of the territory embraced in the provisions of said

orduiimca The ]\Iauistee river is wholly within the stiite of Michigan and

is a tributary of the St Lawrence river. A corporation of the state of Mich-

igan under authority of the laws of that state improved the navigation of

the Manistee river and exacted tolls for the use thereof by parties using it in

the transactions of commerce. Held, that there was no contract in the said

fom-th article of the ordinance of 1787, respecting the navigable waters of

the territory northwest of the Ohio river emptying into the St Lawrence,

which bound the people of the territory, or of any portion of it, when sub-

sequently formed into a state and admitted into the Union. Sands v. Man-

istee River Imp, Co., 123 U. S. 288.

258. Taxation of debts due from citizens of other states.— Tliere

is nothing in the federal constitution which prohibits a state from taxing m
the hantls of one of its resident citizens a debt due to such citizen from a

citizen of another state, such debt being evidenced by the bond of the debtor

and secured by mortgage on real estate situated in the state in which the

debtor resides. Kirtland v. Hotchkiss, 100 U. S. 491.

259. Intent of provision.— The provision of the federal constitution

prohibiting states from enacting laws impairing the obligation of contracts

was intended to secure the observance of good faith in the stipulations of

parties against any state action. When a transaction is not based upon any

assent of the parties it cannot be said that any faith is pledged with respect

to it and no case arises for the operation of the prohibition. Garrison v.

New York City, 21 WaU. 203. Quoted and approved in Freeland v. Williams,

131 U. S. 405-414

260. Law of West Virginia forbidding sale of property on exe-

cution founded on judgment for acts of war.— The provision of the

constitution of West Vii-ginia of 1872 that the property of a citizen of the

state shovdd not " be seized or sold under final process issued upon judg-

ments or decrees heretofore rendered, or otherwise because of any act done

according to the usages of civilized warfare in the prosecution of ' the war

of the rebelUon ' by either of the parties thereto," does not impair the obU-

gation of a contract within the meaning of the federal constitution when
appUed to a judgment previously rendered and founded upon tort A judg-

ment for the recovery of damages in tort does not convert a ti'ansaction

wanting the assent of the parties into one which necessarily implies assent

Freeland v. Williams, 131 U. S. 405, citing and approving Louisiana v. I\Ia3'or

of New Orleans, 109 U. S. 285 ; Garrison v. New York City, 21 Wall 196

;

Satterlee v. Matthewson, 2 Pet 380.

261. Withdrawal of Texas lands from sale.— Tlie statute of Texas,

July 14, 1879, and March 11, 1881, providing for the sale of a iX)rtion of the

vacant and imappropriated public lands of the state, did not confer upon a

person making an application for a survey of a part of said lands, and pay-
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ing the fees for filing aud recording the same, a vested interest in such

lands which could not be impaired by a witlidrawal of tliem from sale

under the provisions of a subsequent statute. Such application is in the

nature of a pre-emption of government lands under tlie federal statutes.

It has always been held that occupation imder pi;e-emption does not con-

fer upon the pre-emptor such right as prevents the United States from

withdrawing the lands from sale. So held in Frisbie v. Wliitne^'', 9 WalL 187

;

Yosemite Valley Case, 15 Wall. 77, 87. Until tlie applicant had done every-

tliing required by law to secm-e the right no conti-act could arise. Camp-
bell V. Wade, 132 U. S. 34.

262. Marriage contract.— The contract of marriage is not a contract

within the meanmg of the provision which prohibits states from impairing

tlie obligation of contracts. Hunt v. Himt, appendix to 131 U. S. Reports

(cases omitted in rei)orts), CLXV.

2. No State shall, without the consent of the Congress, lay

any imposts or duties on imports or exports, except what may
be absolutely necessary for executing its inspection laws ; and

the net produce of all duties and imposts laid by any State on

imports or exports shall be for the use of the treasury of the

United States, and all such laws shall be subject to the revision

and control of the Congress.

1. Imposts— Imports— Duties— Definition.— An impost or duty

on imports is a custom or tax levied on articles brought into the countiy,

and it is no less an impost or duty when levied on the goods after tliey are

landed. Imports are the articles themselves which are brought into the

country. A duty on imports, then, is not merely a duty on the act of im-

portation, but is a duty on the thing imported, and extends to a duty levied

after the import has entered the country. Brown v. Maryland, 12 Wheat
419-438; Low v. Austin, 13 Wall. 29; Woodruff v. Parham, 8 WaU. 123;

Hinson v. Lott, 8 Wall. 148 ; License Cases, 5 How. 504 ; Leisy v. Hardin,

135 U. S. 100 ; Murray v. Charleston, 96 U. S. 447.

2. A branch of the taxing power.— This power to lay duties or im-

posts on imports is considered in the constitution as a branch of the taxing

power of the government It is so treated in the first clause of the eighth

section :
" Congress shall have power to lay and collect taxes, duties, im-

posts and excises." The power of imposing duties on imports, then, is

classed witli the power to levy taxes, and that seems to be its natural place.

The states might have exercised this power had the constitution contained

no prohibition on this subject This is an exception to the acknowledged

power of the states to levy taxes. Gibbons v. Ogden, 9 Wheat 1, 201, 202

;

Hamilton Co. v. Massachusetts, 6 WalL 639 ; State Tonnage Tax Cases, 13

Wall. 204-215.

3. Case stated.— An act of Maryland required all importers of foreign

goods by the bale or package, and other persons selling the same by whole-

sale bale or package, to take out a Ucense, for which they were cliarged a
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license fee. Ildd, that it nmouiitiMl to laying a duty on imports as prolul>

ited in this section, and \vas void. Brown v. Maryland, 12 AVlioat 419.

4. Stamp tax on bills of lading.— A law of California which imposed

a stamp tax on bills of lading for transportation of gold or silver coin, gold

dust, or gold or silver in bars or other form, when the same was to be trans-

ported from points within to points without the state, is a duty on exjxjrts,

and so in violation of the constitution. Almy v. California, 24 How. 1G9.

5. The case of Pace v. Burgess, 92 U. S. 872, wherein astimipis rc(iuired to

be placed on snulf int<-'nded for importation, is distinguished from the case of

Almy V. California, In the case of the stamp upon the snuff it was held

that it was simply a stamp to distinguish between snuff intended for export,

on which no tax was levied, and that designed for domestic use and com-

merce, and which was subject to internal revenue tax.

6. Auction sales.—A tax levied under state law upon the amount of

sales by an auctioneer, when apphed to the sale of goods imported and sold

for the importer in the original packages, is a duty on imports, and the law

authorizing such tax is invalid. Cook v. Pennsylvania, 97 U. S. 5G6.

7. Money used for investment in exports.— Where capital was

uniformly and continuously employed in the business of purchasing cotton

for exportation out of the United States to foreign countries through the

customs department, but was in fact in money on the 1st day of January,

the same being the date fixed by law at which property, including money,

became Uable to taxation, such money could not escape a subsequent assess-

ment upon the ground that at the time such assessment w^as made the money

was invested in cotton purchased for such exportation. People ex reL Han-

neman v. Com'rs of Taxes, 104 U. S. 466.

8. Articles transported from a sister state.— This provision does

not extend to articles brought from another state of the Union ; and an ordi-

nance of a city taxing auction sales is valid wiien applied to goods, the prod-

ucts of other states, in original packages. "Woodruff v. Parham, 8 WalL

123.

9. Same.— And a tax on spirituous liquors brought into a state, where

the same tax is laid on liquoi-s manufactured in the state, is a legitimate ex-

ercise of the taxing powers of the states. Hinson v. Lott, 8 WalL 148. But

see Leisy v. Hardm, 135 U. S. 100.

10. Duty on exports, what constitutes.— A duty on exports must

either be a duty levied on goods as a condition, or by reason of their exportation,

or, at least, a direct tax or duty on goods which are intended for exportation.

Where a general tax is laid on all property alike it cannot be construed as a

duty on exports when falling on goods not then intended for exportation,

though they should happen to be expoi-ted afterwards. Brown v. Houston,

114 U. S. 622.

11. Exportation, when begun.— Exportation is not begun until tlie

goods are committed to the carrier for transportation out of the state, and imtil

then they are taxable as a part of the general mass of property of the state,

and such tax is not an export duty. Carrying goods by any means of trans-

portation to the place from whence they are to be shipped out of the state is

no part of the exportation shipment Coe v. Town of Errol, 116 U. S. 517.
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12. The prohibition in this clause does not mean goods carried from one

state of the Union to another. It apphes exclusively to articles imported

from foreign countries. Brown v. 'Houston, 114 U. S. 622; Woodi'uff v.

Parham, 8 Wall. 123. But see Leisy v. Hardin, 135 U. S. 100.

13. Original package.— Goods imported from a foreign country are

not subject to taxation by the state or municipal governments while they

remain unbroken in the original packages in which they are imported and

in the hands of the importer unsold. Brown v. Maryland, 12 Wheat 419

;

Warring v. Mobile, 8 Wall 110 ; Low v. Austin, 13 Wall. 229.

14. But when once sold by the importer, or when the packages are broken

or the goods are mixed with other goods for sale, they are taxable as other

propert3\ Warmg v. Mobile, 8 Wall 110 ; Pervear v. Massachusetts, 5 Wall

475.

15. Tobacco inspection law.—A law of Maryland requiring tobacco

to be brought to a state warehouse to be there inspected and branded, etc.,

and to pay charges for outage and storage, examined, and held not to be

in violation of the restrictions contamed in this clause. Turner v. Mary-

land, 107 U. S. 38.

16. Inspection laws — In interest of commerce and security ol

navigation.— Taxes in aid of the inspection laws of a state, under special

cu-cumstances, have been upheld as necessary to promote the interests of com-

merce and the security of navigation. They are so upheld as contemplating

benefits and advantages to commerce and navigation, and as altogether dis-

tinct from iinposts and excise duties, and duties on tonnage. State Tonnage

Tax Cases, 12 WaU. 204-219.

17. When the right of inspection exists and is properly exercised, it applies

alike to imports and exports. Neilson v. Garza, 2 Woods, 287.

18. What the exception consists of.— Inspection laws, so far as

they act upon articles of exportation, are generally executed on land, before

the article is put on board the vessel ; so far as they act on importation they

are generally executed on articles which are landed. The tax or duty of in-

spection, then, is a tax paid for the performance of the services and while

the article inspected is in the bosom of the countrj^ This is an exception to

the prohibition on the states to lay duties on imports or exports, and was

made because the tax w^ould otherw^ise have been within the prohibition.

Brown v. Maryland, 12 Wheat 419-438.

19. This inspection does not apply to human beings.— Tliis clause

has reference to the inspection of propertj^ and cannot be made to apply to

free human beings. The methods of determining whether such persons are

criminals, paupers, lunatics, etc., are not to be determined by inspection laws

alone. People v. Compagnie Gen. Transatlantique, 107 U. S. 59.

20. Minnesota meat inspection laws.— The statute of Minnesota

approved April IG, 1889, entitled "An act for the protection of the public

health, by providing for inspection, before slaughtering, of cattle, sheep and

swine designed for slaughter for human food," is unconstitutional and

void in so far as it reqiures, as a condition of sales in Minnesota of fresh

beef, veal, mutton, lamb or pork for human food, that the animals from

which such meats are taken shall have been inspected in that state before
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being slaughtered The inspection thus provided for is of such character,
or is burdened with sucli conditions, as will prevent the introduction into

the state of sound meats, the pre d u t of animals slau.^-litored in other states.

Minnesota v. Barber, 13G U. S. :314.

3. No State shall, without the consent of Congress, lay any
duty of tonnage, keep troops or ships of war in time of ])eace,

enter into any agreement or compact with another State or

with a foreign power, or engage in war unless actually iiivjided,

or in such imminent danger as will not admit of delays.

1. Definition.— " Duty on tonnage " is a charge on vessels according to

their tonnage, as instruments of commerce, charged for entering or leaving
a port or for navigating pubhc waters of the nation. Huse v. Glover. 119

U. S. 543.

2. Tonnage, in our law, is a vessel's internal cubical capacity in tons of
one hundred cubic feet each, to be ascertained in the manner prescribed by
congress. Tonnage duties are duties upon vessels in proiX)rtion to their ca-

pacity. An act of the legislature of a state which requires vessels landing
in the harbors of such state to pay three cents per ton, to be computed on
the capacity of the vessel, for the privileges of the harbor, wharf, etc., is a
tonnage duty, and when so levied without the consent of congress is void.

Inman Steamship Co. v. Tinker, 94 U. S. 238 ; State Tonnage Tax Cases, 13

Wall. 204-212.

3. Wharfage.— Where a municipal corporation of a state has by the

law of its organization an exclusive right to make wharves, collect whiU'f-

age and regulate wharfage rates, it can consistently with the constitution

charge and collect such wharfage, proportioned to the tonnage of the ves-

sels, from the owners of enrolled and licensed steamboats landing and moor-
ing at its wharves constructed on the banks of a navigable river. Keokuk
N. L. Packet Co. v. Keokuk, 95 U. S. 80 ; N. W. Union Packet Co. v. St Louis,

100 XJ. S. 423 ; Vicksburg v. Tobin, 100 U. S. 430.

4. A municipal ordinance which x^rovides for rates of wharfage, to be

measured by the tonnage of the vessels landing thereat and using such
wharf, is not in conflict with the constitution. Ouacliita Packet Co. v.

Aiken, 121 U. S. 444, citing and approving Transportation Co. v. Parkers-

burg, 107 U. S. 691; Morgan Steamship Co. v. Louisiana, 118 U.S. 455;

Huse v. Glover, 119 U. S. 543.

5. Where a town has the right, imder its charter or the laws of the state,

to demand comi:>eusation for the use of an improved lauding wharf which
it has made, it is no objection to the ordinance fixing the amount of this

compensation that it is measured by the size of the vessel, and that this size

was ascertained by the tonnage of each vessel Cincinnati, etc. Packet Co.

V. Catlettsburg, 105 U. S. 559, citing Cannon v. New Orleans, 20 AValL 5T7

;

Packet Co. v. St Louis, 100 U. S. 423 ; Packet Co. v. Keokuk, 95 U. S. 80

;

Guy V. Baltimore, 100 U. S. 442.

6. This clause interposes no liindrance to the recovery from a vessel land-

ing at a wharf or pier owned by an individual, or municiiml or other cor-
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poration, of a just compensation for the use of such property, and it is within

tlie power of the state to regulate tliis compensation so as to prevent ex-

tortion, and tlie same authority may be delegated to municipalities. In doing

so, however, tlie constitution must not be infringed. Cannon v. New Orleans,

20 WaU. 577.

7 . Quarantine tax.— A state cannot, for Uie purpose of defraying the

expenses of quarantine regulations, levy a tax on vessels entering her hai'bors

in pursuit of commerce, and owned in foreign ports. Peete v. Morgan, 19

Wall. 581.

8. Tonnage duties are taxes, as much so as duties on imports or ex-

ports, and tlie proliibition of the constitution extends as fully to such duties,

if levied by tlie states, as to duties on imports or exports. State Tonnage

Cases, 12 WalL 204-215.

9. Vessels may be taxed on property value.— A state may levy

taxes on vessels owned by its citizens as property, and based upon a property

valuation, without being in coniiict with tliis clause. The enrollment does

not exempt the o^vner from taxation on his interest as property. W. P. &
Cin. Trans. Co. v. Wheeling, 99 U. S. 273.

10. An act of a state legislature which levys a tax on all steamboats, etc.,

plying in tlie navigable waters of the state, at the rate of $1 per ton of the

registered tonnage of the vessel, is in dh-ect contravention of this clause.

The prohibition applies to all ships and vessels employed in tlie coasting

trade, whetlier employed in commerce between ports in different states or

between ports in tlie same state. Tliis does not, however, prevent a state

from taxing sliips and vessels owned by its citizens as property based on a

valuation tlie same as other property witliin the state is taxed- State Ton-

nage Tax Cases, 12 WalL 204.

11. A duty, or tax or burden imposed upon vessels under the authority of

the state, wliich is by the law imposing it to be measured by tlie capacity

of the vessel, and is in its essence a contribution claimed for tlie privilege of

an-iving and departing from a port of tlie United States, is within the pro-

hibition of this clause. Cannon v. New Orleans, 20 WaU. 577.

12. Pilotage — Forfeiture.— A law of Pennsylvania providing tliat

vessels neglecting or refusing to take a pilot sliall forfeit a certain sum for

the use of the society for relief of disti-essed and decayed pilots, etc., is not

in conflict with clauses 2 and 3 of this section. Cooley v. Board of Wardens,

12 How. 299.

13. Compacts between states.— A compact between two states of the

Union, assented to by congress, whereby the boundary line is fixed between

such states, becomes conclusive upon all tlie citizens thereof and binds tlieir

rights, and is to be treated to all intents and purposes as tlie real boundary.

Poole V. Lessee of Fleeger, 11 Pet 185; Rliode Island v. Massachusetts, 12

Pet 657.

14. Same.— There can be but two tribunals that can act on tlie bound-

aries of states, the legislative or judicial power. The former is hmited to

assent or dissent where a compact or agreement in reference tliereto is re-

ferred to them by the compacting states, and as the latter can be exercised

only by the supreme court when a state is a party, it is there or it does not

exist Held, that tlie power does exist in the supreme com't Id.
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15. The compact of 1789 between Virginia and Kentucky was valid under
tliis provision. Congress impliedly assented theret(j by the adniLssicjn of

Kentucky upon the condition mentioned in said compact Green v. Biddle,

8 Wheat 1.

16. The agreement between Virginia and West Virginia in respect to ju-

risdiction over the counties of Berkley, Jefferson and Fredrick can only be
made valid and effective by consent of congress. This consent is contained

by implication in the act of Decejnber 31, 1862, admitting West Virginia as

a state in the Union. Vu'ginia v. West Virginia, 11 Walk 39.
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AETICLE II.

EXECUTIVE DEPARTMENT.

Section I.

PRESIDENT AND VICE-PKESIDENT.

1. Tlie executive power shall be vested in a President of the

United States of America. He shall hold his oflfice during the

term of four years, and, together with the Vice-President,

chosen for the same term, be elected as follows :
—

1. Authority when beyond the reach of other departments.—

The executive power is vested in a president, and as far as his powers are

derived from the constitution, he is bejond the reach of anj^ other depart-

ment, except in the mode prescribed in the constitution through the im-

peaching power. It does not foUow from this that every officer in every

branch of that department is under the exclusive direction of the president.

As to their pohtical duties they are under his dhection. But the congress

may impose on such officers any duty they may think proper, which is not

repugnant to any rights secured and protected by the constitution ; and in

such cases the duties grow out of and are subject to the conti'ol of the law

and not to the discretion of the president KendaU v. United States, 12 Pet

524, 610.

2. Where S. & S. held claims against the government for postal services

which had been allowed and credited to them by one postmaster-general,

and by a succeeding posttnaster-general had been disallowed and the credit

so made had been cliarged back against the account of said S. & S. ;
and

thereupon the congress, by an act thereof, submitted the matter in dispute to

the solicitor of the treasury, with authority and direction to settle and adjust

the claims of said S. & S., . . . and dhecting by said act tlmt the postmaster-

general credit the relators with whatever sum or sums of money the solicitor

should so decide was due them on such claim ; and where upon such find-

1 ing by the solicitor, stating the amount to be due to the claimants, the post-

master-general refused to make the credit,— held, that the duty required of

the postmaster-general w^as not an executive or political act under his office

as head of a department in the executive office, but was a ministerial duty

constitutionaUy devolved on him by the law of congress, and as such was

examined by the court as a question of law% and that mandamus would Ue

to compel its performance ; and that the matter was not subject to the

control of the president ; and that to so hold would (in the language of the

com-t) "be vesting in the president a dispensing power which has no counte-

nance for its support in any part of the constitution, and is asserting a prin-

ciple whicli, if carried out in its results to aU cases falhng within it, would be
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clothing the president witli power entirely to control the legislation of con-

gress, and paralyze the administration of justice." Id. 524, 013.

Note to Kendall v. United States, 12 Pet. 524: Taney, C. J., in his dis-

senting opinion in the above cause, very tersely disposes of all the learned

reasoning of the court in its opinion relative to the powers of the postmaster-

general and the control which congress and the courts may exercise over

that otlicer. He agrees with the court in the conclusions as to the right of

congress to control the office, and states his conclusions in the following

language :
" I can hardly understand how so many grave questions of con-

stitutional power have been introduced into the discussion of a case like this,

and so earnestly debated on both sides. The office of postmaster-general is

not created by the constitution, nor are its powers or duties marked out by

that instrument. The office was created by an act of congress, and when-

ever congress creates such an office by law, it may maquestionably by law

limit its powers and regulate its proceedings, and may subject it to any sub-

mission or control, executive or judicial, which the wisdom of the legisla-

ture may deem right. There can, therefore, be no controversy about the

constitutional powers of the executive or judiciary in this case." 12 Pet. at

p. 626.

3. Appointment to office.— The appointment to office is the sole act

of the president ; the transmission of the certificate is the sole act of the

officer to whom that duty is assigned, and may be accelerated or retarded

by circumstances which can have no influence on the appointment. Mar-

bury V. Madison, 1 Cranch, 137.

4. Appointment to office dates from signing of commission.—

A

commission bears date, and the salary of the officer commences, from his

appointment, not from the transmission or acceptance of his commission.

When a commission has been signed by the president, the appointment is

made, and the commission is complete when the seal of the United States has

been affixed to it by the secretary of state. Id.

5. Discretion of president as to officer— When it ceases.— The

discretion of the executive is to be exercised until the appointment has been

made. But having once made the appomtment his power over the office is

terminated in all cases where by law the officer is not removable by liim. Id.

6. Political powers.— By the constitution of the United States the

president is invested with certain important political powers, in the exercise

of which he is to use his own discretion, and is accountable only to his

country in his pohtical character and to his own conscience. To aid him in

the performance of those duties he is authorized to appoint certain officers.

who act by his authority and in conformity with his oid.n-s. In such cases

their acts are his acts, and whatever opinion may be entertained of the man-

ner in which executive discretion may be used there exists no power to

control that discretion. And in all cases where the executive possesses a

constitutional or legal discretion, to be exercised by him through the heads

of departments, their acts are only politically examinable. But where a

specific duty is assigned by law, and incUvidual rights depend upon the per-

formance of that duty, it seems equally clear that the individual who con-
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siders himself injured has a right to resort to the laws of his country for a

remedy. Id.

7. Heads of departments— Acts, how construed.— The heads of

departments, when acting in their political capacity and in the discharge of
^

the executive or political duties of their offices, are simply the aids of the'

president In the exercise of such duties their acts are his acts. They re-

spect the nation, not individual rights, and being intrusted to the executive

are executive acts and as such conclusive. But as to other duties imposed

by law on such officers, and which are purely ministerial in their character,

and do not partake of executive functions, and where individual rights de-

pend upon the performance of such acts, such officer is the officer of the

law, and amenable to the law for his acts, and cannot, at discretion, sport

away the rights of others. Id. ; Kendall v. United States, 12 Pet. 524

8. Habeas corpus.— The president has no authority to suspend the

privilege of the writ of habeas corpus, except as authorized and du'ected by

congress. McCaU v. McDowell, Deady, 233; S. C. 1 Abb. (U. S.) 212.

9. The president is the only officer known to the government that is not

liable to answer to the writ of habeas corpus. In Matter of Keeler, Hemp.

306.

10. Distilled spirits— Order excluding from territories.— The

act of congress authorizing the president to forbid the introduction of dis-

tilled spirits into the ten'itory of Alaska is constitutional, and the executive

order of the president based upon said act is a valid exercise of the execu-

fve authority. The Louisa Simpson, 2 Sawy. 57 ; L^nited States v. The Fran-

cis Hatch, 13 Am- Law Reg. 289.

2. Each State shall appoint, in such manner as the Legisla-

ture thereof may direct, a number of electors, equal to the

whole number of senators and representatives to which the

State may be entitled in the Congress ; but no senator or rep-

resentative, or person holding an office of trust or profit under

the United States, shall be appointed an elector.

The only rights and duties expressly vested by the constitution in the na-

tional government with regard to the appointment or the votes of presiden-

tial electors are by those provisions which authorize congress to determine

the time of choosing the electors, and the day on which they sliali give their

votes, and which dii-ect that the certfficate of their votes shall be opened by

the president of the senate in the presence of the tvvo houses of congress,

and the votes shall be then counted In re Green, 134 U. S. 377.

3. [The electors shall meet in their respective States, and

vote by ballot for two persons, of whom one at least shall not

be an inhabitant of the same State with themselves. And

they shall make a list of all the persons voted for, and of the

number of votes for each ; which list they shall sign and cer-
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tify, and transmit, sealed, to the seat of the government of

the United States, directed to the President of tlie Senate.

The President of the Senate shall, in the presence of the Senate

and House of Representatives, open all the certificates, and

the votes shall then be counted. The person having the

greatest number of votes shall be the President, if such num-

ber be a majority of the whole number of electors appointed

;

and if there be more than one who have such majority, and

have an equal number of votes, then the House of Kepresenta-

tives shall immediately choose by ballot one of them for Presi-

dent ;
and if no person have a majority, then, from the five

hio:hest on the list, the said House shall in like manner choose

the President. But in choosing the President, the votes shall

be taken by States, the representation from each State having

one vote ; a quorum for this purpose shall consist of a member

or members from tw^o-thirds of the States, and a majority of

all the States shall be necessary to a choice. In every case,

after the choice of the President, the person having the great-

est number of votes of the electors shall be the Yice-President.

But if there should remain two or more who have equal

votes, the Senate shall choose from them by ballot the Yice-

President.] ^

4. The Congress may determine the time of choosing the

electors, and the day on which they shall give their votes,

Avhich day shall be the same throughout the United States.

5. Xo person except a natural-born citizen, or a citizen of

the United States at the time of the adoption of this Consti-

tution, shall be eligible to the office of President ; neither shall

any person be eligible to that office who shall not have attained

to the age of thirty-five years, and been fourteen years a resi-

dent within the United States.

6. In case of the removal of the President from office, or of

his death, resignation, or inability to discharge the powers and

duties of the said office, the same shall devolve on the Yice-

President ;
and the Congress may by law provide for the case

of removal, death, resignation, or inability, both of the Presi-

dent and Yice-President, declaring what officer shall then act

as President; and such officer shall act accordingly, until the

disability be removed or a President shall be elected.

1 Altered by the Xlltli Amendment
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7. The President shall, at stated times, receive for his serv-

ices a compensation, which shall neither be increased nor

diminished during the period for which he shall have been

elected, and he shall not receive within that period any other

emolument from the United States, or any of them.

8. Before he enter on the execution of his office, he shall

take the following oath or affirmation

:

" I do solemnly swear (or affirm) that I will faithfully exe-

cute the office of President of the United States, and will, to

the best of my ability, preserve, protect, and defend the Con-

stitution of the United States."

Section II.

POWERS OF the president.

1. The President shall be commander-in-chief of the army

and navy of the United States, and of the militia of the sev-

eral States when called into the actual service of the United

States ; he may require the opinion in writing of the principal

officer in each of the executive departments upon any subject

relating to the duties of their respective offices ; and he shall

have power to grant reprieves and pardons for offenses against

the United States, except in cases of impeachment.

1. Calling out the militia.— The authority to do tliis is vested in con-

gress (art. 1, sec. 8, clause 15), and the congress may so provide by direct-

ing the president to call the militia into service and vest him with the

discretion to decide when the necessity for such call exists. Martin v. Mott,

12 Wheat. 19-29.

2. And the decision of the president upon this question of necessity or

exigency is conclusive upon all other persons and all other departments of

the government. Martin v. Mott, 12 Wheat. 19-30 ; Luther v. Borden, 7

How. 43 ; United States v. Cruikshank, 92 U. S. 556.

3. Commander-in-cliief.— In issuing his commands to the army and

navj' the president must not exceed the laws as estabhshed by the usages of

nations, and as prescribed by the legislative department, otherwise liis orders

will afford no protection to those acting under them. Little v. Barreme, 2

Cranch, 170 ; Otis v. Bacon, 7 Cranch, 589 ; Tracy v. Swartwout, 10 Pet 80.

4. Establish rules and regulations.— The power of the executive to

establish rules and regulations for the government of the army is undoubted

;

this necessarily implies the power to modify or repeal, or to create anew.

When promulgated by the secretary of war they must be received as the

acts of the president, and, as such, are binding on all within the sphere of
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his legal and constitutional authority. United States v. Eliason, 16 Pet. 291

;

The Coullscatiou Cases, 20 Wall. lO'J.

5. May direct the movements offerees.— As commander-in-chief the

president is authorized to direct the movements of the naval and military-

forces placed by law at his command, and to employ them in the manner he

may deem juost efifectual to harass and subdue the enemy. Fleming v.

Page, 9 How. 003-015.

6. May subjugate enemy's country.— As commander-in-chief the

president may cause the army and navy to invade the hostile country and

subjugate it to the sovereignty and authority of the United States. But his

conquests do not enlarge the boundaries of the Union, nor extend the oj>era-

tion of our institutions and laws beyond the limits before assigned to them
by the legislative power. Id.

7. May employ secret agents.— During the war the president, as

commander-in-chief of the armies, was authorized to employ secret agents

to enter the rebel lines and obtain information respecting the strength, re-

sources and movements of the enemy, and to contract to pay for the services

out of his contingent fund. Totten v. United States, 92 U. S. 105.

8. May form military government.— The president of the United

States had authority in the exercise of belligerent rights to authorize the

formation of a military and civil government in the territory of the enemy
held by the armies of the nation. Such government being valid in its in-

ception would continue to be a valid government after a treatj' of peace had

been concluded whereby the territory thus occupied had been ceded to the

government Until congress by appropriate legislation liad provided for the

formation of, and another government in conformity to such provision

had been actually formed. Cross v. Harrison, 16 How. 164

9. May allow added rations.— The president has the discretionaiy

power to allow such additional number of rations to ofiicers commanding
at separate posts as he may think just, having respect to the special circum-

stances of such post. Parker v. United States, 1 Pet 293.

10. May declare blockade.— The president of the United States has

the Tight Jure belli to declare a blockade of ports in possession of insm-gent

states which neutrals are bound to regard. Prize Cases, 2 Black, 635.

11. Cannot establish prize court.— The president of the United

States cannot establish a prize court or confer power to condemn i)rizes

upon any inferior officer of the government, civd or military. Jecker v.

Montgomery, 13 How. 498.

12. May establish provisional courts.— It was within the power of

the president under this section to establish provisional courts in states in re-

bellion and occupied bj^ federal forces, for the hearing of all causes under

the state or federal laws. The Grapeshot, 9 Wall. 129.

13. Pardon; meaning of word as used in constitution.— To under-

stand the extent to which the power to pardon may be exercised, we must
look to the extent of this prerogative, rightfully belonging to the executive

of that nation whose language we speak, and whose principles of jurispru-

dence the people of the United States brought with them as colonists and
established here. If it had a well known meaning in that language and in

that jm'isprudence, the conclusion is that the convention which framed the

8
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constitution, and the people who adopted it, used and understood the word as

being used in the instrument with that defined and settled meaning. United

States V. Harris, 1 Abb. (U. S.) 110-114; Calder v. Bull, 3 Dall. 390; Watson

V. Mercer. S Pet. 110; Carpenter v. Commonwealth, 17 How. 493; United

States V. Wilson, 7 Pet. 160; Ex parte Wells, 18 How. 316; United States v.

Athens Armory, 2 Abb. (U. S.) 150.

14. Pardons, efifect of.— The proclamation of pardon issued by the

president December 25, 1868, blots out the offense of treason and restores all

those to whom it applies to all the rights, privileges and immunities of citi-

zens under the constitution. Armstrong v. United States, 13 Wall. 154 ; Par-

goud V. United States, id. 156.

15. It is unnecessary for persons to whom the pardon applies to prove

adhesion to the United States in order to sustain a claim for captured or

abandoned property. Pargoud v. United States, siqwa.

16. The proclamation of pardon issued by the president under date of

December 25, 1868, includes aUens domiciled in the countiy Mdio gave aid

and comfort to the rebellion. Carlisle v. United States, 16 Wall. 147.

17. Pardons.— The president could annex to his offer of pardon any con-

dition or qualification he sees fit; but after those conditions and qualifica-

tions had been complied with, the pardon, with its promises, took full effect

United States v. Klein, 13 WaU. 128.

18. The president can grant a conditional pardon, or can commute a

sentence from death to imprisonment for life. Ex parte Wells, 18 How.
307.

19. Pardon to be available in a given case must be pleaded and
proved as any other fact—Delivery and acceptance are essential.

The power to pardon in criminal cases is an ancient, immemorial preroga-

tive of the executive power in a state, and our national constitution has

adopted this as a part of the fundamental law of the nation. The pardon is

a private, though official act. It is official in that it is the act of the exec-

utive ; it is private in that it is delivered to the individual, and not to the

court. It must be pleaded or brought officially to the knowledge of the

court in order that the court may give it effect in any given case. There is

nothing peculiar in it to distinguish it from other acts. It is a deed to the

validity of which deUvery is essential, and the deUvery is not complete with-

out acceptance. It may be rejected by the person to whom it is tendered,

and if rejected there is no power in the court to force it upon the individual.

United States v. AVilson, 7 Pet. 150.

20. Not subject to injunction.— The supreme court of the United

States has no jurisdiction to enjoin the president of the United States in the

performance of official acts, and no bill seeking to so enjoin him will be en-

tertained by that court against the president as such or against him as an

individual citizen in relation to any public act. Mississippi v. Johnson, 4

Wall. 475.

21. Amnesty.— The term "to grant reprieves and pardons" as here

used includes the right to grant amnesty. United States v. Klein, 13 WaU.
128.

22. Amnesty act; effect of, on confiscated property.— The procla-

mation of amnesty of 1868 did not have the effect to repeal the confiscation

act. United States v. Clarke, The Confiscation Cases, 20 Waa 92.
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23. For further autliority as to the ofTect of amnesty upon property and
confiscation, see Wallaeh v. Van Riswick, 92 U. S. 203, where Day v. Mieou,

18 Wall. loO, and Bigelow v. Forrest, U Wall. 8;i9, are cited and explained.

See, also, United States v. Thoniasson, 4 Biss. 340; Armstrong v. United

States, rs Wall. ir)4 ; Pargoud v. United States, id. 15G.

24. Exclusive power.— The power as here granted is exclusively in

the president, and cannot be controlled or restricted by congress. United

States V. Klein, 13 Wall. 128: Ex parte Garland, 4 Wall. 380.

2. lie shall have ])ower, by and with the advice and consent

of tlie Senate, to make treaties, ]n'ovided two-thirds of the

senators present concur; and he shall nominate, and by and
Avith tlie advice and consent of the Senate, shall appoint am-
bassadors, other public ministers and consuls, judges of the

Supreme Court, and all other officers of the United States,

whose appointments are not herein otherwise provided for and
which shall be established by law ; but the Congress may by
law vest the appointment of such inferior officers as they think

proper in the President alone, in the courts of law, or in the

heads of departments.

3. The President shall have power to fill up all vacancies

that ma}^ happen during the recess of the Senate, by granting

commissions, which shall expire at the end of their next session.

1. Treaties, manner of giving effect to.— When a tieaty stipulates

for anything of a legislative nature the manner of giving effect to the stipu-

lation is by that power wiiich possessed the legislative authority, and which
consequent!}^ is authorized to prescribe laws to the people. Ware v, Hylton,

3 DaU. 2T2.

2. A law of the land.— Under our constitution a ti*eaty is a law of the

land, and is to be regarded by the courts as equivalent to an act of the legis-

lature whenever it operates of itself without the aid of legislation. But
when the teims of the stipulation import a contract— when either of the

parties engages to perform a particular act— the ti'eaty addresses itself to

the political, not the judicial, department ; and the legislature must execute

the contract before it can become a rule of coui't. Foster & Elani v. Neilsou,

2 Pet. 314 ; Ware v. Hylton, 3 Dall. 272.

3. May be with Indians.— Indian tribes are states in a certain sense,

and ti-eaties may be made with them as such, although they are neither for-

eign states nor states of the Union within the meaning of the constitution of

the United States. Holden v. Joy, 17 Wall. 211.

4. Made citizens.— Indians may be admitted to citizensliip of the United
States by treaty. United States v. Rhodes, 1 Abb. (U. S.) 43.

5. The treaty with Spain by which Florida was ceded to the United States

is the law of the land. It admitted the inhabitants of Florida to the enjoy-

ment of the privileges, rights and uumunities of citizens of the United States,
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except the right to participate in the goyernnient, which right was in abeyance

until Florida became a state. While it continued a territory it was, pursuant

to the constitution, under the government of congress. American Ins. Co.

V. Canter, 1 Pet. 511.

6. Appointment of officers.— The nomination is the sole act of the

president. He sends in the name for the designated office to the senate, and

it is in this manner that the •' advice of the senate " is asked. Marbury v.

Madison, 1 Cranch, 137.

7. Appointment not complete until commission is signed.—

"When the nomination has been made to the senate and concurred in, the

appointment is not complete until the commission is signed by the president.

When this is done the appointment is complete, and the right to the office

vests in the appointee even before the commission is deUvered. Such was

the holding in Marbury v. Madison, 1 Cranch, 137.

Note.— But Mr. Jefferson refused to be bound by this decision and to de-

liver the commission, claiming that the act was an executive or political act

over which the coiu-ts had no control. See Jefferson's Correspondence,

pp. 75, 317, 372.

8. The power to appoint includes the power to remove when the

constitution has not otherwise i^rovided, and when the laws of congress

have not fixed a tenure of office. Ex parte Hennen, 13 Pet. 259 ; United

States V. Aveiy, Deady, 204.

Note.— The controversy over tliis power resulted in the passage of tenure

of office act during the administration of President Johnson, which was

passed over his veto, March 2, 1867.

9. Has power to supersede, when.— The president has power to

supersede or remove an officer of the army by appointing another in his

place, with the advice and consent of the senate. Keyes v. United States, 109

U. S. 336.

10. Navy agents appointed by president.— The power to appoint

navy agents is vested in the president, by and with the advice and consent

of the senate. Such agents cannot be appointed in any other way. Strong

V. United States, 6 Wall. 788.

11. Ambassadors and other public ministers and consuls.—
These words, as used in this section, and as used in section 3 of article II,

and section 2 of article III, are descriptive of a class existing by the law of

nations, and apply to diplomatic agents, whether accredited by the United

States to a foreign power or by a foreign power to the United States. In re

Baiz, 135 U. S. 403-419.

12. "Congress may by law vest the appointment of such in-

ferior officers as they think proper in the president alone, in the
courts of law, or in the heads of departments."— Under this clause

congress had the power to vest in the circuit courts the appointment of su-

pervisors of election, as provided for in relation to elections where repre-

sentatives in congress are chosen. Ex parte Siebold, 100 U. S. 371 ; Ex parte

Clarke, id. 399.

13. Extradition.— The power to surrender to a foreign government,
upon demand therefor, any person found within the hmits of the United
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States, wliether within a state or the territories of the United SUites, is a

power undoubtedly belonging to the government of the United States. It is

clearly included in the treaty-making power and the correspondiug power
of appointing and receiving ambassadors and other public ministers. Holmes
V. Jennison, 14 Pet. 540-5(59.

14. What the power includes and how conferred.— The power to

make treaties is given by the constitution in general terms, without any de-

scription of the objects intended to be embraced by it ; and consequently is

designed to include all those subjects which, in the ordinary intercourse of

nations, had usually been the subject of negotiation and treaty, and which
are consistent with the nature of our institutions and the distribution of

power between the national and state governments. Id,

Section III.

DUTIES OF the PRESIDENT.

He shall, from time to time, give to the Congress informa-

tion of the state of the Union, and recommend to their con-

sideration such measures as he shall judge necessary and

expedient ; he may, on extraordinary occasions, convene both

houses, or either of them; and in case of disagreement be-

tween them, with respect to the time of adjournment, he may
adjourn them to such time as he shall think proper ; he shall

receive ambassadors and other public ministers; he shall take

care that the laws be faithfully executed, and shall commis-

sion all the officers of the United States.

1. Extraordinary occasion — The decision of whether the occa-

sion is extraordinary rests wholly with the president.— AVhile

there is no case in which this clause receives direct construction, the gen-

eral doctrine is that, when a discretion is reposed in the executive, neither

the legislative nor judicial departments can conti'ol the executive in the exer-

cise of such discretion. Probably the case most nearly in point here is Mar-

tin V. Mott, 12 Wheat. 19. It is there decided that " the authority to decide

whether the exigency contemplated in the constitution of the United States

and the act of congress of 28th February, 1795, chapter 101, in which the

president has authority to call forth the militia ' to execute the laws of the

Union, supf)ress insurrection and repel invasion,' have arisen, is exclusively

vested in the president; and his decision is conclusive on aU other persons."

. 2. Power to adjourn congress.— This power has never been exercised

by the president, and tliere are no decisions of the supreme coui't of the

United States bearing tUi-ectly on the power, or its exercise. It has been held

in Illinois to the effect that ^^'hen the executive of the state assumes that

there is a disagreement between the two houses in respect to the question of

adjom-nment, and, acting upon such assumption, adjourns the general as-

sembly to a day certain, and both bodies acquiesce therein by failing to hold
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sessions for eleven days, the legislatui'e will be held in law to have ad-

journed. People V. Hatch, 33 111. 9.

3. Power to receive ambassadors— Recognition of foreign gov-

ernment exclusively a political act.— The courts have no power or

authority to recognize a foreign government. That belongs exclusively to

the poUtical department In case of civil war in a foreign state, the courts

of the Union must recognize the contending powers as the legislative and

executive departments of the government of the United States recognize

them. United States v. Palmer, 3 Wheat 610 ; Gelston v. Hoyt, 3 Wheat
246 : Tlie Divina Pastora, 4 Wheat 52 ; The Neusti-a Senora de la Caridad,

4 Wheat 497.

4. President shall take care that the laws be faithfully exe-

cuted.— A civil war is never publicly proclaimed eo nomine against insur-

gents. The president is bound to accept the challenge of such war w-ithout

waiting for any special legislation therefor. The constitution confers on

him the whole executive power, and he is bound to see that the laws be

faithfully executed. Prize Cases, 2 Black, 667.

5. Not subject to injunction.— In the exercise of his executive duties

the president cannot be enjomed by the courts, or required to act by man-

damus. Mississippi v. Johnson, 4 WaU. 498.

6. Execute the laws — Commission officers— The discretion of

executive is not subject to control.— By the constitution the presi-

dent is intrusted with certain important political powers, in the exercise of

wliich he is to use his own discretion, and is accountable only to Ms country

in his political character, and to his own conscience ; and whatever opinion

may be entertained as to the manner in which such discretion is exercised,

there is no power, and can be none, to control that discretion. Marbury v.

Madison, 1 Cranch, 137. See pp. 165, 166.

7. Justices of supreme court— Protection of.—While there is no

express statute authorizing the appointment of a deputy marshal or any

other officer to attend a judge of the supreme court when ti-aveling m his

circuit, and to protect him against assaults or other injury, the general ob-

ligation imposed upon the president of the United States by the constitu-

tion to see that the laws be faithfully executed, and the means placed in his

hands, both by the constitution and the laws of the United States, to enable

him to do this, impose upon the executive department the duty of protect-

ing a justice or judge of any of the courts of the United States when there

is just reason to beheve that he will be in personal danger wliile executing

the duties of his office. In re Neagle, 135 U. S. 1.

Section IV.

IMPEACHMENT OF THE PKESIDENT.

The President, Yiee-President, and all civil officers of the

United States shall be removed from office on impeachment

for and conviction of treason, bribery, or other high crimes

and misdemeanors.
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AETICLE III.

JUDICIAL DEPARTMENT.

Section I.

UNITED STATES COURTS.

The judicial power of the United States shall be vested in

one Supreme Court, and in such inferior courts as Congress

may from time to time ordain and establish. The judges, both

of the supreme and inferior courts, shall hold their offices dur-

ino' o-ood behavior ; and shall, at stated times, receive for their

services a compensation, which shall not be diminished during

their continuance in office.

1. Justices of supreme court as judges of circuit courts.— Tlie

judges of the supreme court have the right, by vhtue of their office as such,

without other or further commission, to sit as circuit judges in the respect-

ive circuits. Practice and acquiescence m it for several years, commencing

-with the organization of the judicial system, have fixed the construction.

Stuart V. Laird, 1 Cranch, 299.

2. Circuit courts— Source of jurisdiction.— The circuit courts of

the United States do not derive their judicial powers immediately from the

constitution. Their jurisdiction in every case must depend on congressional

legislation, as the constitution provides the judicial powers of the United

States shall be vested in one supreme court and such inferior courts as the

congress may from time to time ordain and establish. Grover & Baker S. M.

Co. V. Florence S. M. Co., Case of the Sewing Macliine Companies, 18 WalL

553.

3. Number and character of courts in discretion of congress.

The discretion of congress as to the number, the character and the territo-

rial hmits of the courts among which it shall distribute the judicial power is

unrestricted except as to the supreme court. United States v. Union Pac.

R R. Co., 98 U. S. 569.

4. Authority to bring parties before court.— Tliere is no prohibi-

tion in the constitution against declaring by an act of congress that, as to a

class of cases of a special character, any circuit court in which such suit

may be brought shaU have power to bring before it all the parties neces-

;sary to its decision, by process served anywhere in the United States ; nor

is there anything in the constitution that prohibits congress from providing,

as a rule of practice, that bills may be filed which otherwise would, under

the rules of practice as adopted by the courts, be subject to objection as

multifarious. United States v. U. P. R R Co.. 98 U. S. 569.

5. Territorial courts.— These are not constitutional courts in wliich

the judicial power conferred by the constitution on the general government
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can be vested. They are created by virtue of the general right of sov-

ereignty which exists in the government ; or in virtue of that clause which

enables congress to make all needful rules and regulations respecting the

territories. The jurisdiction with wdiich they are invested is not a part of

the judicial power defined in this article of the constitution. American

Insm-ance Co. v. Canter, 1 Pet. 511.

6. Territorial courts are not courts of the United States within the mean-

ing of this section. American Ins. Co. v. Canter, 1 Pet. oil ; Benner v. Por-

ter, 9 How. 235; Clinton v. Englebrecht, 13 Wall. 434; Hornbuckle v.

Toombs, 18 WaU. 648 ; Good v. Martm, 95 U. S. 90 ; Reynolds v. United

States, 98 U. S. 145.

7. They are legislative courts.— The courts of a territory are legisla-

tive courts. Congress in organizing territories and legislating for them

combines the powers of both state and federal authorities. With respect to

the jurisdiction or subjects committed to such courts the distinction between

federal and state jurisdiction, under the constitution of the United States,

does not exist. Benner v. Porter, 9 How. 235 ; Forsyth v. United States,

id. 571.

8. Judicial powers of— How derived.— The powers of the general

government are made up of concessions from the several states ; whatever

is not expressly given to the former the latter expressly reserves. The judi-

cial powder of the United States is a constituent part of these concessions.

United States v. Hudson & Goodwin, 7 Cranch, 32.

9. Jurisdiction derived from constitution— What courts have.

Of all the courts which the United States may, under their general powers

constitute, one only— the supreme court— possesses jurisdiction derived

immediately from the constitution, and of which the legislative power can-

not deprive it. All other courts created by the general government possess

no jm-isdiction but what is given them by the power that creates them. Id.

10. Implied powers— Crimes against a state not such.— Certain

implied powers must necessarily result to our courts. But jm-isdiction of

crimes against the state is not among those powers. Id.

1

1

. Common-law jurisdiction.— The courts of the United States have

no common-law jm-isdiction in cases of libel against the government of the

United States. Id.

Note.— This decision is questioned by the court in United States v.

Coolidge, 1 Wheat. 415, but adhered to. There was no argument m either

the leading case of United States v. Hudson & Goodwin or in the later

case.

Section II.

JURISDICTION OF THE UNITED STATES COURTS.

1. The judicial power shall extend to all cases in law and

equity arising under this Constitution, the laws of the United

States, and treaties made or which shall be made, under their

authority; to all cases affecting ambassadors, other public

ministers, and consuls ; to all cases of admiralty and maritime
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jurisdiction; to controversies to Avliicli the United States shall

be a party ; to controversies Ijctween two or more States ; be-

tween a State and citizens of another State; between citizens

of dilTerent States; between citizens of the same State claim-

ing hinds under grants of different States; and between a

State, or the citizens thereof, and foreign states, citizens, or

subjects.

1. Departmental powers not interchangeable.— Ncitlier the legisla-

tive nor the executive branches of the government can constitutionally as-

sign to the judiciary any duties but such as are properl}^ judicial, and to be

performed in a judicial manner. Nor can the executive or legislative de-

partments review or sit as a court of errors on the judicial acts or opinions

of the courts of the United States. Per Jay, chief justice, Gushing, justice,

and Duane, district judge, in circuit court of United States for district of

New York, passing upon an act of congress. See note to Hayburn's Case, 3

Dall. 410 ; 1 Lawyei-s' Co-operative Ed. U. S. Sup. Ct Rep. 436.

2. As to siibject-matter— Cases arising under the constitution,

the laws of the United States and treaties.— The act incorporating

the Bank of the United States, giving the circuit courts of the United States

jurisdiction of suits against them, held constitutional. Osborn v. Bank of

United States, 9 Wheat. 739.

3. The circuit courts of the United States have jurisdiction under the con-

stitution and acts of congress in suits by the postmaster-general on bonds

given to him by his deputy to pay all money that shall come into liis hands,

etc. Postmaster-General v. Early, 12 Wheat. 136.

4. The twenty-fifth section of the judiciary act is limited by the constitu-

tion and must be so construed as to be confined within such limits ; but to

consti'ue this section so that a case can only arise under the constitution or

ti-eaty— when such right is created by the constitution or a treaty — would

defeat the obvious purpose of the constitution as well as the act of congress.

The language of both instruments extends the jurisdiction of the supreme

court to rights protected by the constitution, treaties or laws of the United

States from whatever source these rights may spring. New Orleans v.

Armas, 9 Pet. 224.

5. Tills provision embraces alike civil and criminal cases arising under

the constitution and laws. Cohens v. Virginia, 6 Wheat. 399. Both are

equally within the domain of the judicial power of the United States, and

there is nothing in the grant to justify the doctrine that whatever power

may be exerted over a civil case may not be exerted as fully over a criminal

one. Tennessee v. Davis, 100 U. S. 257.

6. Where it appears from the questions raised that some title, right, privi-

lege or immunity, on which the recovery depends, will be defeated by one

construction of the constitution or laws of the United States, or sustained by

the opposite constmction, the case wiU be one arising under the constitution

or laws of the United States. Starin v. New York, 115 U. S. 248.

7. The coui-ts of the United States have exclusive jurisdiction of all seiz-

ui'es made on land or water for breach of the laws of the United States

;
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and any interTention of a state authority which, by taking the thing seized

out of the hands of the United States officer, might obstruct the exercise of

this jurisdiction is unlawful Slocum v. Mayberiy, 2 Wheat 1 ; Gelston v.

Hoyt, 3 Wheat 246.

8. Where a party claiming title to lands under an act of congi-ess brought

a bill for conveyance, and stated equities other than those arising under said

act of congress, held, on appeal to United States supreme court, that no

distinct equities arising out of the contract or transactions of the parties

would be considered. The examination was confined to equities arising

imder the act of congress. Matthews v. Zane, 7 Wheat 164.

9. The federal supreme coui't has jm*isdiction on writ of eiTor to examine

the judgment of a state court, where the laws of congress and the acts of

officers executing them in perfecting titles to public lands have been drawn
in question and construed by the state court and the decision is against the

validity of the title so set up. Cousin v. Labatut, 19 How. 202 ; Fulton v.

McAfee, 16 Pet 149; affirmed, Bm-ke v. Gaines, 19 How. 328.

10. A judgment of the highest court of a state, sustaining the validity of

an assessment upon lands under a statute of the state which was alleged to

be unconstitutional and void because it afforded to the ownere no oppor-

tunity^ to be heard upon the whole amount of the assessment, involves a

decision against a right claimed under the provisions of this section, and may
be reviewed in the United States supreme court notwithstanding the consti-

tution of the state contains a similar provision, and no constitutional provis-

ion is specifically mentioned in the record of the state court Spencer v.

Merchant, 125 U. S. 345.

11. In an action of ejectment between two citizens of Maryland for a

tract of land in Maryland, if the defendant set up an outstanding title in a

Britisli subject which he contends is protected by the treaty, and therefore

the title is out of the plaintiff, and the highest state court in Maryland de-

cides against the title thus set up, it is not a case in which a writ of error

can lie to the supreme court of the United States. It is not a case " arising

under a treaty." The judiciary act must be restrained by the constitution.

Owings V. Norwood's Lessee, 5 Cranch, 344.

12. The supreme court of the United States has no jurisdiction of a bill

to enjoin the president in the performance of his ofiicial duties ; and no

such bill will be received bj- that court whether presented against the presi-

dent as such or against him as an individual citizen. Mississippi v. John-

son, 4 Wall. 475.

13. A court of the United States cannot enjoin proceedings in a state

court Diggs & Keith v. Wolcott 4 Cranch, 179.

14. The constitution vests in the supreme court a jurisdiction for its final

interpretation and for the laws passed by congress, to give them an equal

operation in all of the states. Also to determine when the laws of the states

conflict with the federal constitution and with the laws of congress. Dodge
V. Woolsey, 18 How. 331.

15. Mandamus.— The courts of the United States have no jurisdiction

to entertain a mandamus on the secretary of the ti'easury commanding him
to pay out the money in the treasury- on a disputed claim. The power of

these couiis to command the heads of departments to perform any duty of
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their offices has been strougly coutested in the supreme court ; iu tliese con-

tests it -would seem that the power is hmited to acts or proceedings by the

officer not imphed in the several and inlu'rent functions or duties of liis

ortice — acts required of tl»e individual rather than (jf tlie functionary.

United Stales ex vv\. v. Cutliric, S<'cn"t;irv of tlic Treasury, 17 How. 284.

16. Political questions not cognizable by courts.— The question

as to whether or not the constitution of a state of the Union has been ratified

by a majority of those entitled to suffrage is not such a question as can be

settled by judicial proceedings. This subject is political in its nature, and is

so treated in the constitution of the United States ; the power of recognizing

a state government is in congress. Luther v. Borden, 7 How. 1.

17. A bill to restrain the secretary of war of the United States, and the

generals acting under him and under the command of the president a.^ com-

mander-in-chief, from carrying into execution certain acts of congress, and

claiming that such execution would subvert state governments, does not

present a case within the judicial cognizance of the federal supreme court

It calls for the judgment of the court upon political questions which do not

involve personal or property rights, and over such questions the court has

no jurisdiction. Georgia v. Stanton, 6 Wall. 50.

Note.— In this case the court review and distinguish : Rhode Island v.

Massachusetts, 12 Pet 669 ; Florida v. Georgia, 17 How. 478 ; Cherokee Na-

tion V. Georgia, 5 Pet 1 ; and cite in support of decision. New York v. Con-

necticut, 4 Dall. 3 ; Nabob of Carnatic v. East Ind. Co., 1 Ves. Jr. 375 ; S. C.

2 Ves. Jr. 56 ; Penn v. Lord Baltimore, 1 Ves. Sr. 446.

18. The power of the courts of the United States to punish for contempts

of their authority is not merely incidental to their general power to exercise

judicial functions, but is expressly recognized and provided for by laws of

congress. Ex parte Terry, 128 U. S. 289-304 ; Ex parte Savm, 131 U. S. 267.

19. As to parties — Cases affecting ambassadors, etc., and con-

suls.— Where the record discloses that a foreign consul is defendant, the

ftate has no jurisdiction except for certain offenses enumerated in the judi-

ciary act The jurisdiction of the United States courts in cases against am-

bassadors, other pubhc ministers and consuls is exclusive. Davis v. Packard,

7 Pet 276.

20. These words as here used apply to and are descriptive of a class ex-

isting by the law of nations, and apply to diplomatic agents, whether ac-

credited by the United States to a foreign powder or by a foreign power to

the United States. In re Baiz, 135 U. S. 403-419.

21. An indictment for infracting the law of nations by offering violence

to the person of a foreign minister is not a case '' affecting ambassadors,

other public mmisters and consuls." The United States v. Ortega, 11 Wheat

467.

22. Same.— Qucere, whether the jurisdiction of the supreme court is

not only original but exclusive in cases affecting ambassadoi-s, etc. Id.

23. Admiralty.— There are three classes of cases enumerated in this

section to which the judicial power extends : 1st All cases in law or equity

arising under tliis constitution, the laws of the United States, and treaties
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made or to be made under tlieir authority. 2d. To all eases affecting am-

bassadors or other j^ublic ministers and consuls. 3d. To all cases of admi-

ralty and maritime jurisdiction. A grant of jurisdiction over one of these

classes does not confer jurisdiction over either of the other two. A case in

admiralty does not arise under the constitution or laws of the United States.

The law of admu-alty and maritime, as they have existed for ages, is apphed

by the courts to these cases as they arise. American Ins. Co. v. Canter, 1

Pet. 511.

24. Tlie constitution and laws of the United States give jurisdiction to

the district courts over all cases in admiralty. Id.

25. But jurisdiction over the case does not constitute the case itself. The

constitution declares that " the judicial power shall extend to ah cases in

law and equity arising under this constitution, the law of the United States,

and treaties made or which shaU be made under their authority ; to all cases

affecting ambassadors or other public ministers and consuls ; to all cases of

admiralty and maritime jurisdiction.''' This comprises three distinct classes

of cases, and jurisdiction over one does not confer jurisdiction over either of

the other classes. A case in admiralty does not, in fact, arise under the con-

stitution or laws of the United States. These cases are as old as navigation

itself ; and the law of admiralty and maritime, as it existed for ages, is ap-

plied by the courts to the cases as they arise. Id.

26. The admu-alty courts possess a general jm-isdiction in cases of suits

by material-men in personam and in rem. (Instance court.) The General

Smith, 4 Wheat. 438.

27. The grant to the United States in the constitution of all cases of ad-

miralty and maritime jurisdiction does not extend to a cession of the waters

m which those cases may arise or of general jurisdiction over the same. Con-

gress may pass all laws wliich are necessaiy for giving the most complete

effect to the exercise of the admiralty and maritime jurisdiction granted to

the government of the Union, but the general jurisdiction over the place,

subject to this grant, adheres to the territory as a portion of territory not

yet given away ; and the residuary power of legislation will still remain in

the state. United States v. Bevans, 3 Wheat. 336.

28. Admitting that the third article of the constitution, which declares

" the judicial power shall extend to all cases of admiralty and maritime ju-

risdiction " vests in the United States com'ts exclusive jurisdiction of all

such cases, and that a murder committed in the waters of a state where the

tide ebbs and flows is a case of admiralty and maritime jurisdiction, congress

has not by the eighth section of the act of 1790, chapter 9, " for the punish-

ment of certain offenses against the United States," so exercised this power

as to confer on the courts of the United States jm-isdiction over such murder.

United States v. Bevans, 3 Wheat. 336.

29. Although admiralty jurisdiction can be exercised in the states in those

courts only which are established by congress, in pursuance of the powers

conferred in the third article of the constitution, the same limitation does

not extend to the territories. In legislating for them congress exercises the

combined powers of the general and state governments. American Ins. Co.

v. Canter, 1 Pet 511.
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30. Tlio act of tho territorial legislature of Florida erecting a court with

power to decree, for salvage, the sale of a cargo of a vessel stranded and

brought within the territorial limits is not inconsistent with the constitution

and laws of the United States, and is valid. Id.

31. The grant in the constitution extending the judicial power " to all

cases of admiralty and maritime jurisdiction" is neither to be limited to

or iuter[>reted by what were cases of admiralty jurisdiction in England at tho

date of the adoi)tiou of our constitution. Such juriiidiction is not taken

from the United States courts because the common-law courts may have

concurrent jurisdiction. Waring v. Clarke, 5 How. 441.

32. All the navigable waters of the Atlantic coast which empty into tho

sea, or into bays and gulfs that form a part of the sea, are as much within

the admiralty and maritime jurisdiction of the United States as is the sea

itself. Transportation Co. v. Fitzhugh, 1 Black, 574.

33. The act of congress of February 26, 1845, extending the jurisdiction

of the district courts so as to include certain cases arising upon the lakes

and navigable waters connecting them, is constitutional, and rests upon the

ground that the lakes and navigable waters connecting them are a part of

the admiralty and maritime jurisdiction as it existed when the constitution

was adopted. Propeller Gennesee Chief v. Fitzhugh, 12 How. 443.

34. This jurisdiction is not confined to tide waters. It extends to all

public navigable lakes and rivers where commerce is carried on between

states or with foreign nations. Id.

35. All previous decisions limiting the admiralty jurisdiction to tide-

waters is overruled, and the broad doctrine announced that juriscUction as

conferred by the federal constitution extends w-herever ships float and navi-

gation successfully aids commerce, whether internal or external Such is

the scope of the decision in Gennesee Chief v. Fitzhugh, 12 How. 457 ; Hine

V. Trevor, 4 Wall. 555.

36. The general system of maritime law which was familiar to the law-

yers and statesmen of this country when the constitution was adopted was

intended and referred to when it was declared in that instrument that the

judicial power of the United States should " extend to all cases of admiralty

and maritime jurisdiction," and the question of its true limits is exclusively

a judicial question ; and no state law or act of congress can make it broader

or narrower than the judicial power may determine those limits to be. But

w4iat the law wdthin the Hmits may be depends on what has been received

as maritime law in the usages of this country and on such legislation as

may have been competent to affect it. And it is the settled adjudication of

the supreme court that material-men furnishing repaii-s and supplies to a

vessel in her home port do not acquire thereby any lien upon the vessel by

the general maritime law as received in the United States. It carmot be

supposed that the framers of the constitution contemplated that the mari-

time law should remain unchanged ; but the courts cannot change it, they

can only declare it. If within its proper scope any change is desired in its

rules, other than of procedure, it must be made by the legislative depart-

ment. Semhle, that congress, under the power to regulate commerce, has

authority to establish a lien on vessels of the United States, in favor of ma-

terial-men, uniform throughout the whole country. In particular cases in

which congress has not exercised the power of regulating commerce, and
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where the subject does not requu-e the exchisive exercise of that power, the

states, until congress acts, may continue to legislate. Hence, hens granted

by state law to material-men for furnishing necessaries to a vessel in her

home port in said state are vahd, although the contract is a maritime one

and can only be enforced in United States district coui-ts. The Lottawanna,

21 Wall. 558.

37. The admiralty jurisdiction of the United States courts is hmited to

contracts, claims and services which are purely maritime and such as have

respect to rights and duties appertaining to navigation. A contract to build

a vessel or to fm-nish labor or material therefor is not such a contract as

gives jurisdiction to a court of admiralty to enforce, and a law of a state

providing a hen for such conti-actor, material-man or laborer is not in con-

flict with the constitution of the United States, Edwards v. EUiott, 21 Wall

532 ; citing The Jefferson (Ferry Co. v. Beers), 20 How. 400 ; Morewood v.

Enequist, 23 How. 491 ; Cunningham v. Hall, 1 Cliff. 45 ; Young v. The

Orpheus, 2 Cliff. 35.

38. State legislatures have no authority to create a maritime lien, nor

can they confer any jurisdiction upon a state court to enforce such a hen by

suit or proceeding in rem, as practiced in the admiralty courts. Edwards v.

EUiott, 21 WaU. 533 ; citing The Belfast, 7 WaU. 644 ; The Moses Taylor, 4

Wall. 411 : Hiue v. Trevor, 4 Wall. 555.

39. The courts of the United States have admiralty jurisdiction over cases

of collision occurring on the high seas between vessels owned by foreigners

of different nationalities. The Belgenland, 114 U. S. 355.

40. The courts of the United States have no jurisdiction of the crime of

manslaughter committed by the master upon one of the seaman on board a

merchant vessel of the United States lying in the river Tigris, in the empire

of China, thirty-five miles above its mouth, off Wampoa, about one himdred

3-ards from the shore, in about fom' and a half fathoms of water, and below

low-water mark. United States v. Wiltberger, 5 Wheat. 76.

41. A vessel navigating the Chicago river by means of being towed by a

steam tug struck a building on land with its jib-boom and damaged it and

its contents ; a statute of Illinois gave a hen in such cases on the tug, en-

forceable in the com'ts of the state. In an action in 2:)ersonam against her

owner and surety in a bond for her release, held, 1. That such cause of action

was not a maritime tort cognizable in a court of admiralty. 2. That the

lien created by the state law did not conflict with the constitution of the

United States. Johnson v. Chicago Elevator Co., 119 U. S. 388.

42. Controversies to which the United States shall be a party.—

Where persons hold claims against the United States, suit cannot be brought

by such claimants to enforce the claim, except consent therefor is obtained

through an act of congress. Kendall v. United States, 12 Pet 524, and at

611.

43. The government of the United States is not liable to be sued except

on its own consent given by law. Hill v. United States, 9 How. 386.

44. A money judgment cannot be rendered against the United States

except by the court of claims. If the government is hable on a contract, the

court of claims alone has jurisdiction to try the question. Case v. Terrell,

11 Wall. 199.

45. The doctrine that the United States cannot be sued in any com't ex-
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cept jnovision therefor is made hy conj^ress is limited to suits ap;ainst th<}

United States direetly and by uame. Tliis exemption cannot be pleaded by

officers or agents of the government when sued by private persons for proi>-

erty in their hands as sucli officers or agents. United States v. Lee, lOG U. S.

19(5.

46. Controversies between two or more states.— Altliough tlio

constitution does not, in terms, extend the judicial power t<j all controver-

sies between two or more states, yet it, in terms, excludes none, whatever

may be their nature or subject Rhode Island v. Massachusetts, 12 Pet G57.

47. A state which is indebted to a citizen of another state cannot be sued

upon such demand by the state whereof the creditor is a citizen. One state

cannot in this manner create a controversy with another state. Nor Is a

state an independent nation, clothed with authority and power to make an
imperative demand upon a sister state for the payment of debts due to the

citizens of the former from the latter. New^ Hampshire v. Louisiana, New
York v. Louisiana, 108 U. S. 76.

48. "Between a state and citizens of another state."— Under this

clause, and prior to the adoption of the eleventh amendment, it was held that a

state could be sued in assum2ysit by a citizen of another state ; and that service

of process on the governor and attorney-general of the defendant state was
sufficient to confer jurisdiction upon the United States court ; and that the

state failing to appear after such summons judgment by default could be ren-

dered against it Chisholm v. Georgia, 2 Dall. 419.

49. " Between citizens of different states"— Corporations.—

A

corporation aggregate cannot be a citizen, and cannot litigate in the courts

of the United States, unless in consequence of the character of the individu-

als who compose the body politic, which character must appear by proper

averments upon the record. Hope Insurance Co. v. Boardmau, 5 Cranch, 57.

50. A corjjoration aggregate composed of citizens of one state may sue a

citizen of another state in the United States courts. Bank of U. S. v. De-

veaax, 5 Cranch, 61.

51. An act of congress incorporating a bank with power to sue and be

sued, plead and be impleaded, does not confer upon such corporation a right

to sue in the courts of the United States because of such incorporation. It

only gives it capacit}" to aj)pear as a corporation in any court which would
by law have cognizance of the cause if brought by individuals. Id.

52. The complainants are stated in the bill to be citizens of the state of

South Carolina. The defendant, the Bank of Georgia, is a body corporate

existing imder the laws of Georgia. There is no averment that the mem-
bei-s composing the corporation are citizens of Georgia. Held, that the

record does not show that the defendants are citizens of Georgia, and that

the United States court has no jurisdiction. Breithaupt v. Bank of the

State of Georgia, 1 Pet 238.

53. Bank of United States v. Deveaux, 5 Cranch, 61, cited and affirmed to

the extent, viz. : That in a question of jurisdiction the court will look to the

character of the pei-sons composing the corporation ; and, if it appear that

they are citizens of another state than that in which the defendant resides,

and that fact is made to appear by proper averment, the corporation may
sue in its corporate name in the com'ts of the United States. Bank of Au-
gusta V. Earle, 13 Pet 519.



128 r:N^iTED states constitution.

54. A citizen of one state can sue a corporation which has been created

by and transacts business in another state in the United States courts of the

state in which the corporation is organized, although seme of the members
of the corporation are not citizens of such state, and although the state itself

may be a member of the corjjoration. Railroad Co. v. Letson, 2 How. 497.

55. A corporation created by and transacting business in a state is an in-

habitant of the state, capable of being treated as a citizen for all purposes of

suing and being sued, and an averment of the fact of its creation and the

place of ti-ansacting business is sufficient to give the circuit courts jm-isdic-

tion. Id.

56. The right of a citizen of one state to sue a citizen of another state in

the federal courts cannot be taken away by the latter being formed into a

corporation by the laws of the state of which he is a citizen. The corpora-

tion itself may then be sued as such. Marshall v. B, & O. R R. Co., 16 How.
314.

57. In a suit against a corporation in its corporate name, an averment

that it was a citizen of a particular state is sufficient to give the United

States courts jurisdiction. Where the law creating the corporation is a pub-

lic law of which com-ts are bound to take notice, it is sufficient to aver the

citizenship of its members. Covington Draw^bridge v. SheiDherd, 20 How. 227.

58. An averment that the plaintiff is a citizen of Ohio and " complains of

the Lafayette Insurance Comj^any, a citizen of the state of Indiana," is not

sufficient to show jurisdiction. The supreme court does not hold that a

voluntary association of persons, or an association into a body politic created

by law, is a citizen of a state within the meaning of this clause. The allega-

tion, however, that the defendants are " a corporation created under the

laws of the state of Indiana having its principal place of business in that

state," when confessed by demurrer, is sufficient to give jurisdiction. It

brings the case within the decision in Marshall v. B. & O. R. R Co.. 16 How.

314, and the previous decisions therein referred to. Lafayette Ins. Co. v.

French, 18 How. 404.

59. A bill which avers that "the Covington Bridge Company is a corpo-

ration and citizen of the state of Indiana " is sufficient for jurisdictional

purposes. Covington Drawbridge Co. v. Shepherd, 21 How. 112.

60. A suit by or against a corporation of a state must be presumed to be

by or against the citizens of the state which created the corporation, and no

averment or evidence is admissible to prove the contrary for the purpose of

withdrawing the jurisdiction of the court. Ohio & Miss. R R Co. v. Wheeler,

1 Black, 286.

61. For the purposes of federal jurisdiction a corporation is regarded as

if it were a citizen of the state where it was created, and no averment or

proof as to citizeusliip of its members elsewhere wiU be permitted. B. & O.

R R Co. V. Harris, 12 Wall. 65 ; citing L. C. & C. R R. v. Letson, 2 How.
497 ; Marshall v. B. & O. R R. Co., 16 How. 329 ; O. & M. R R Co. v. Wheeler,

1 Black, 297.

62. Where a corporation is created by the laws of a state it is, in suits

brought in the federal courts in that state, regarded as a citizen of such

state, whatever the status of its citizenship may be elsewhere by the legisla-

tion of other states. Therefore, where a citizen of Illinois sued the Chicago

& Northwestern Railway Company in Wisconsin, and on liis petition the
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case was removed to the United States court, on the ^-ound tliat the rail-

road C()ni[)any was a citizen of Wisconsin, the jurischction of the federal

court was sustained, notwithstamhng the fact tliatthe raih-oad company had
a corporate existence in Ilhncjis as well as in Wisconsin. C. & N. W. IVy Co.

V. Whitton, Ul Wall. L^TO.

63. The individual members of a corporation are, for the purposes of this

section, conclusively presumed to be citizens of the state creating the cori)o-

ration. Steamship Co. v. Tubman, 106 U. S. 118.

64. Where a statute of Wisconsin required that certain classes of action.?

against railroad corporations in that state should be brought "in some court

established by the constitution and laws of that state," Jteld, that such pro-

vision does not prevent a non-resident plaintiff from removing the action,

under the act of congress of March 2, 1867, to the federal court, and main-
taining it there. C. & N. W. Ry Co. v. Whitton, 13 Wall. 270.

65. The constitution of the United States secures to citizens of another

state than that in which suit is brought an absolute right to remove their

cases into the federal court, upon compliance with the terms of the act of

1789. A statute of Wisconsin which obstructed this right, by providing that

foreign insurance companies desiring to do business in that state, as a condi-

tion on which the state would permit them to do business therein, should
file with the secretary of state an agreement not so to remove any case, is

repugnant to the constitution and the law of congress. The agreement of

the insurance company derives no support from an unconstitutional statute,

and is void. Home Ins. Co. v. Morse, 20 Wall. 445.

66. The decision in Home Ins. Co. v. Morse, 20 Wall. 445, re-affirmed,

that an agreement to abstain in all cases from resorting to the United States

courts is void as against public policy, and that a statute of a state requiring

such an agreement is in conflict with this section of the constitution. Doyle
V. Continental Ins. Co., 94 U. S. 535.

67. Held further, that a state may compel a foreign insurance company
to abstain from litigating in the federal courts or to cease to do business

in the state, and that this is justifiable because such foreign company has no
constitutional right to do business in such state. Id.

68. Chapter 76, Laws of the Twenty-first General Assembly of Iowa, wliich

requires a foreign corporation to obtain a permit to do business in the state,

and further, as a prerequisite to obtaining such permit, requires the corpora-

tion to stipulate that it will be subject to aU the provisions of the act, one of

which provisions is as follows :
" Any foreign corporation sued or impleaded

in any of the courts of this state upon any contract made or executed in

this state, or to be performed in this state, or for any act or omission, pubHc
or private, arising, originating or happening in the state, who shall remove
any such cause from such state court into any of the federal courts," etc.,

shall forfeit such permit,— held, that the provision quoted is void because

it denies to such corporation the right secured by this section. Home In-

surance Co. V. Morse, 20 Wall. 445, ai^proved. and the decision in Doyle v.

Continental Ins. Co., 94 U. S. 535, explained and modified. Barron v. Burn-

side, 121 U. S. 186.

69. Courts of equity have jurisdiction over corporations at the instance of

one or more of their members to apply preventive remedies by injunction,

9
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to resti-ain those who administer them from doing acts which would amount

to a violation of the charters, or to prevent any misapplication of their capi-

tal or profits wliich might result in lessening the dividends or the value of

shares, if the acts contemplated to be done create in law what is denominated

a breach of trust And such suit may be brought and maintained in the

United States courts when the member of the corporation who is plaintiff is

a citizen of a state other than the state under the laws of which the corpora-

tion exists and has its principal offices. Dodge v. Woolsey, 18 How. 331 ;

Piqua Bank v. Knoop, 16 How. 369 ; Mechanics', etc. Bank v. Debolt, 18

How. 380 ; Mechanics' Bank v. Thomas, 18 How. 384.

70. African race.— The provisions of this section do not embrace the

negro African race. It does not put it in the power of a state to make a citi-

zen out of one of that race so as to endue him with the full rights of citizen-

ship in another state without the consent of such state. It does not so act

on the negro race as to raise him to citizenship when made free. Dred Scott

V. Sanclford, 19 How. 393.

71. Held that the plaintiff in error, being a negro African, was not a citi-

zen of the state of Missouri within the meaning of this section, and was not

entitled to sue in the courts of the United States. Id.

72. Territory, citizen of.—A citizen of a territory cannot sue a citizen

of a state in tlie courts of the United States, nor can those courts take juris-

diction by other parties being joined who are capable of suing. All the par-

ties on each side must be subject to the jurisdiction or the suit wiU be

dismissed. Corporation of New Orleans v. Winter, 1 Wheat. 91.

73. The constitution does not resti-ain congress from giving the courts of

a territoiy jurisdiction over a case brought by or against a citizen of the

territory, and the citizens of a territory may sue and be sued in the courts

of such territory in such manner as may be regulated by act of congress

defining and limiting the jurisdiction of such territorial courts. Sere & La-

ralde v. Bitot, 6 Crauch, 332.

74. District of Columbia, citizen of.— A citizen of the District of

Columbia cannot maintain an action against a citizen of Virginia in the cir-

cuit court for the Virginia district. A citizen of the District of Columbia is

not a citizen of a state, in the meaning of the constitution. Hepbm-n v.

EUzey, 2 Crauch, 445.

75. Miscellaneous — State laws cannot impair jurisdiction.—

The jurisdiction of the United States courts over controversies between cit-

izens of different states cannot be impaired or abridged by the laws of the

states prescribing modes of redress in state courts, or regulating the dis-

tribution of judicial power. The federal courts cannot abdicate their au-

thority or duty in any case in favor of another jurisdiction. Hyde v. Stone,

20 How. 170 ; citing Suydam v. Broadnax, 14 Bet. 67 ; Union Bank v. Jolly,

18 How. 503.

76. Nor can laws of states prescribing regulations for state courts have

any inlluence on the practice in federal courts unless adopted as a rule by

such courts. United States v. Breitling, 20 How. 252.

77. A sovereign state, and one of the states of the Union when not re-

strained by constitutional prohibition, might, in virtue of its sovereignty,

act upon the contracts of its citizens wherever made, and discharge them
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by denyinp: the right of action in its own courts; but the vali(hty of such
contracts as were made outside the jurisdiction of the sovereignty would
exist and continue everywhere else according to the lex loci contractus.

Suydaiu v. Broadnax, 14 Pet 67.

78. State laws cannot affect the jurisdiction of the courts of the United
States. They can neither enlarge nor diminish such jurisdiction. Neither
can they destroy nor control the rights of parties litigant tlierein under the
general connnercial law. Watson v. Tarpley, 18 How. .j17.

79. Neither a state constitution nor a state statute can prohiljit the judges
of the courts of the United States from charging juries with reference to

matters of fact Vicksburg, etc. R. R. Co. v. Putnam, 118 U. S. 545; Nudd
V. Burrows, 91 U. S. 426, 441 ; Indianapolis, etc. R. R. v. Horst, 93 U. S. 291

;

St Louis, etc. R'y v. Vitkers, 122 U. S. 300.

80. Assignees under state insolvent laws.— The assignee of an
insolvent estate or corporation, ai^pointed by a state court under the insolv-

ent laws of such state, cannot be sued in the United States court for debts

claimed to be due by such msolvent estate or corporation. Such assignee is

but the officer of the court, and must account to the court appointing him.

Peale v. Phipps, 14 How. 368 ; Vaughan v. Northrup, 15 Pet 1 ; Williams v,

Benedict 8 How. 107 ; W^iswall v. Sampson, 14 How. 52 ; Bank v. Horn, 17

How. 157.

81. Formal parties, or nominal parties, or parties without in-

terest, united with real parties to the litigation, cannot oust the federal

courts of jurisdiction, if the citizenship or character of the real parties be

such as to confer jurisdiction within the eleventh section of the judiciary

act Wood V. Davis, 18 How. 467 ; citing 7 Cranch, 98 ; 3 Cranch, 267 ; 8

Wheat 421 ; 5 Cranch, 303.

82. The courts of the United States have jurisdiction in a case between
citizens of the same state if the plaintiffs are only nominal plaintiffs for the

use of an alien. Browne v. Strode, 5 Cranch, 303.

83. The act of congress which restrams the assignee of a chose in action

from bringing a suit in the United States courts, where the original holder

could not have sued there, is constitutional. Sheldon v. Sill, 8 How. 441.

84. Suit in name of governor of a state on sheriff^'s bond.— A
citizen of one state has the right to sue upon the bond of the sheriff of an-

other state in the United States courts, notwithstanding the bond runs to the

state in which the defendant is sheriff, and the suit is brought in the name
of the governor of such state. The citizenship of the person for whose use

the suit is brought governs the jurisdictional right McNutt v. Bland, 2

How. 9.

85. Citizen of one state having title to land in another.— It can-

not be alleged that a citizen of one state having title to lands in another is

disabled from suing for those lands in the United States courts by the fact

that he derives his title from a citizen of the state in which the lands lie

;

and the motives which induced the conti'act cannot be inquired into when
deciding on the jurisdiction of the court J\IcDonald v. Smalley, 1 Pet 620.

86. County supervisors sued by a citizen of another state.—
The board of sujiervisors of an organized countj' of a state can be sued in

the United States courts by a citizen of another state, and no limitation



132 UXITED STATES COXSTITUTIOX.

upon the suability- of such county enacted by state legislation can oust the

jui-iscliction conferred by the constitution on United States coiu'ts. Cowles

Y. Mercer Co, 7 Wall. 118.

87. Non-interference.— State and national courts are as independent

as they are separate. Neither can impede or arrest the action of the other

within the limits of its jurisdiction, nor interfere with its process for satis-

faction of its judgments and decrees. Amy v. Supervisors, 11 Wall. 136.

88. A state court cannot, by injunction, prevent the execution of process

issued from a court of the United States to give effect to its judgment.

The Mayor v. Lord, 9 Wall 409.

89. And it matters not whether the injunction was granted before or

after judgment in the federal court, or before or after suit brought. Super-

visors V. Durant, 9 Wall. 415.

90. When case arises under constitution or laws of United

States.—A case arises under the constitution of the United States or the

laws passed in pursuance thereto, not only Mhere one party comes into court

to demand something conferred upon him by the constitution or by a law

or treaty, but whenever its correct decision depends, hi whole or in part,

upon the construction of either. Cases arising under the laws of the United

States are such as grow out of the legislation of congress, whether they con-

stitute the right or privilege, or claim or protection, or defense of the party,

in whole or in part, by whom they are asserted, Tennessee v. Davis, 100

U. S. 237.

91. Removal of causes no invasion of state domain.—When the

constitution was adopted a portion of the judicial power became vested in

the new government created, and so far as thus vested it was withdrawn

from the sovereignty of the state ; therefore the removal of cases arising

under the constitution and laws of the United States, from the state to tiie

federal courts, is no invasion of state domain ; on the contrary, the refusal of

this right is a denial of the conceded sovereignty of the federal government

over the subjects expressly committed to it The com't holds the act of

July 13, 1866, relative to the removal of suits or prosecutions in state couiis

against internal revenue officers, the provisions whereof are re-enacted in sec-

tion 643, Revised Statutes, is constitutional. Tennessee v. Davis, 100 U. S.

257. Same holding as to section 641, Revised Statutes. Strauder v. West

Virginia, 100 U. S. 303.

92. Proceedings under exclusive control of congress.— Congress

has the exclusive authority to regulate proceedings in the courts of the

United States ; and the states have no authority to control those proceedmgs,

except so far as the state's process acts are adopted by congress, or by the

courts of the United States under authority of congress. Wayman v. South-

ard, 10 Wheat 1 ; Bank of U. S. v. Halstead, 10 AVheat 51.

93. Laws of state may be made applicable by congress.— It is no

violation of the provisions of this section for congress to adopt and make

applicable to a court of the United States the laws of the state wherein such

court is held, either as to the nature or form of writs of execution for the

enforcement of its judgments. Ex parte Boyd, 105 U. S. 647.

94. The laws of a state regulating proceedings in its own coiu-ts cannot

authorize district com-ts sitting in the state to depart from the modes of
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proceed ill J? and iiilos proscribed hy act of congress. Kelaey v. Fcjrsyth. 21

How. 8"), airinnin;; (Jiiild v. PVoiitin, IS How. i;}5.

95. Congress may make jurisdiction exclusive.— In all cases to

which the judicial power of the L'nitcd Slates extends, congress may make
the jurisdiction of the federal coints exclusive. The Moses Taylor, 4 WalL
411.

96. Practice — Pleading.— If a constitutional question is in a case, it

is not necessary for the pleadings to set out specially what article or .section

of the constitution is involved. If the parties in their i)leadings make a case

which necessarily comes within some of the provisions of that instrument,

the court \\ill notice and consider it. Bridge Proprietors v. Holjoken L. &
T. Co., 1 AVall. 116, citing Crowell v. Randell, 10 Pet. 3G8; Armstrong v.

Treas. of Athens, 16 Pet 281.

97. Jurisdiction over property, how obtained.— The jurisdiction

of a court of the United States, once obtained over property by its being

brought within its custody, continues until the purpose of the seizure is ac-

complished, and cannot be impaired or affected by any legislation of the

state, or bj- any proceeding subsequently commenced in a state court. Rio

Grande R. R. Co. t. Gomila, 132 U. S. 478. citing and afHrming Freeman v.

Howe, 24 How. 450; Buck v. Colbath, 3 WaU. 334; CoveU v. Heyman, 111

U. S. 176 ; Riggs v. Jolmson Co., 6 Wall. 176 ; distinguishing Yonley v. Laven-

der, 21 Wall. 276 ; Payne v. Hook, 7 WaU. 425 ; Hyde v. Stone, 20 How. 170.

98. The province of the courts is to pass upon the validity of laws,

not to make them, and, when their validity is established, to declare their

meaning and apply their provisions. All else lies beyond their domain. The
Chinese Exclusion Case, 130 U. S. 581-603.

99. Violation of treaty not a judicial question.— Whether a treaty

with a foreign sovereign has been violated ; whether the consideration of a

pai-ticular stipulation of a treaty has been vohmtarily withdrawn by one

party so as to no longer be obligatory on the other, and whether the views

and acts of a foreign sovereign, manifested through his representative, has

given just occasion to the political deiDartments of our government to with-

hold the execution of a i^romise contained in a treaty, or to act in direct

contravention of such promise, are not judicial questions. The power to

determine such questions has not been confided to the judiciar5\ It has no
suitable means to execute its determinations upon such questions. Their

determination and execution belong to the executive and legislative depart-

ments. The Chinese Exclusion Case, 130 U. S. 581-602, citing and approving

Taylor v. Morton, 2 Cmtis, 454-459.

100. Suits in rem.— Where a suit is brought in a state court, and juris-

diction is obtained over property of the defendant in such state, but the

defendant, being a non-resident, is not served with process within such

state, but is served with notice of the pending suit against his property, such

notice can have no binding effect upon the defendant personaU}-, and no
personal judgment can be rendered against him based on such notice ; but,

if the suit or proceeding is intended to affect his property found within the

jurisdiction of the state court, the notice may be very proper to ai)prise hun
of it, and give him an opportunity to look after his proi^ert}' if he chooses.

Sugg V. Thornton, 132 U. S. 524-530.
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101. If it is denied that a state statute impairs a contract exempting a

railroad company from taxation, and such exemption is pleaded in the state

court and its existence denied, the federal supreme court has jurisdiction to

review such decision, Yazoo & Miss. VaL R. R. Co. v. Thomas, 132 U. S.

174.

102. Concurrent jurisdiction of state and federal courts.—
Courts of the United States and courts of the states have concurrent juris-

diction in all cases between the citizens of different states, whatever may be

the matter in controversy, if it be one for judicial cognizance. Dodge v.

Woolsey, 18 How. 331^ Piqua Bank v. Knoop, 16 How. 369; Mechanics'

Bank v. Debolt, 18 How. 380.

103. State and federal courts cannot enjoin each other.— Fed-

eral com-ts and state com'ts act separately and independently, and in their

respective spheres of action the processes of one cannot be enjoined by the

other. Riggs v. Johnson County, 6 Wall. 166.

104. Process subsequent to judgment is as essential as process antecedent,

else the judicial power is incomplete and inadequate to the purposes for

which it was conferred by the constitution. Id.

105. Chancery jurisdiction.— Chancery jurisdiction is conferred on
the United States courts by the constitution of the United States. In exer-

cising it the courts of the United States, imder the hmitations imposed by
the constitution, adopt the rules of the liigh court of chancery of England.

This chanceiy jurisdiction is exercised in conformity to these rules in all

the states of the Union, whether such states have a chancery system or not
Pennsylvania v. Wheeling Bridge, 13 How. 519 ; Neves v. Scott, 13 How.
268.

106. The equity jurisdiction conferred by the constitution on federal

courts is not subject to limitation or restraint by state legislation, and is

uniform throughout the different states. Payne v. Hook, 7 WalL 425.

107. The equity jm-isdiction of the United States courts is independent

of the local law of any of the states, and is the same in nature and extent

as the equity jurisdiction of England, from which it is derived ; and it is no
objection to this jurisdiction that there is a remedy under the local law.

United States v. Howland, 4 Wheat 103 ; Neves v. Scott, 13 How. 268.

108. Circuit courts.— The circuit com-ts of the Union have chancery

jurisdiction in every state ; they have the same chancery powers and the

same rules of decision in all the states. United States v. Howland, 4 Wheat.

108.

109. Trespass in foreign country.— Where a ti-espass was com-
mitted in a foreign country an action therefor ma}^ be maintained in the

circuit court of the United States in any district in wliich the defendant

may be found, upon process against him, where the citizenship of the re-

spective parties gives jurisdiction to the court. Mitchell v. Harmony, 13

How. 115.

110. Claiming lands under grants of different states.— If two
citizens of the same state, in a suit in a court of their state, claim title under

the same act of congress, the supreme court of the United States has appel-

late jurisdiction to revise and coiTect the judgment of the state com*t in such

case. Matthews v. Zane, 4 Cranch, 382.
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111. The supremo court has jurisdiction where one party claims land
under a gi-ant from New Hampshire and the other under a grant from the

etate of Vermont, although at the time of the first grant Vermont was a
part of New Hampshire. Town of Pawlet v. Clark, 9 Cranch, 292.

112. The jurisdiction of the circuit courts of the United States extends

to a case between citizens of Kentucky, claiming lands exceeding in value

$500, under different grants, the one issued by the state of Kentucky and
tlie other by the state of Virginia, but upon waiTants issued by Virginia and
locations founded thereon prior to the separation of Kentucky from Vir-

ginia, Colson V. Lewis, 2 Wheat. 377.

113. "Where both parties claim title to real estate under grant from the

stiite, and the state court decides between them, there is n(j jurisdiction in

the federal supreme court to review the decision. Shaffer v. Scudday, 19

How. 10.

114. And between a state, or the citizens thereof, and foreign
states, citizens or subjects — Foreign creditors — Jurisdiction —
State powers.— The supreme court refused to express an opinion on the

power of a state to compel foreign creditors to seek their remedy against

the estates of decedents in the state courts alone. Williams v. Benedict, 8

How. 107.

115. The courts of the United States have jurisdiction where all the par-

ties to suits are aliens. Mason v. Ship Blakeau, 2 Cranch, 240. Marshall, C. J.

:

" It is the opinion of this court that whatever doubts may exist in a case

where jurisdiction may be objected to, there ought to be none where the

IDarties assent to it." Id. 264 This case is referred to, but neither affirmed

nor overruled, in Bailiff v. Tipping, 2 Cranch, 406.

116. When both parties are aliens the courts of the United States have
not jurisdiction. Montalet v. Murray, 4 Cranch, 46.

117. The i)laintilfs were aliens resident in Louisiana. The defendants were
citizens of Louisiana, Held, that the residence of the aliens within the state

constituted no objection to the jurisdiction of the federal court. Brcedlove
V. Nicolet, 7 Pet. 413.

118. Although the plaintiff may be described as an alien, yet the defend-

ant must be expressly stated to be a citizen of some one of the states of the

United States. Otherwise the courts of the United States wiU not have
jm-isdiction. Hodgson & Thompson v. Bowerbank, 5 Cranch, 303.

119. Section 11 of act of 1789 must be consti'ued in connection with and
in conformity to the constitution of the United States. By this latter the

judicial power does not extend to private suits in which an alien is a party
unless a citizen be the adverse party, and it is indispensable to aver such
citizenship, so that the jurisdiction may appear of record. Jackson v. Twen-
tyman, 2 Pet. 136.

120. A foreign sovereign may as such bring a civil suit in the federal

courts upon a public claim arising by virtue of his being such sovereign,

and a change in the ruler of the country or a deposition of such sovereign
does not abate the suit. The Ship Sapplnre, 11 W^all. 164.

121. Foreign state.— The Cherokee nation is not a ''foreign state" in
the sense iu which that term is vised in the constitution ; consequently as
such it cannot maintain a suit in the United States courts against a state of

the Union. Cherokee Nation v. Georgia, 5 Pet 1.



136 UNITED STATES COXSTITUTIOX.

122. Wlien a defendant in a criminal trial offers himself as a witness in

liis own behalf, he is subject to cross-examination as provided by the law of

the jurisdiction wherein he is tried, and the question of the extent of such

cross-examination presents no federal question. Spies v. Illinois, 123 U. S.

131.

2. Ill all cases affecting ambassadors, other public ministers,

and consuls, and those in which a State shall be party, the

Supreme Court shall have original jurisdiction. In all the

other cases before mentioned, the Supreme Court shall have

appellate jurisdiction, both as to law and fact, with such excep-

tions and under such regulations as the Congress shall make.

1. Original jurisdiction.— Although the constitution vests in the su-

preme court an original jurisdiction in cases affecting consuls, it does not

preclude the legislature from exercising the power of vesting a concurrent

jurisdiction in such inferior com'ts as might by law be estabhshed. United

States V. Ravara, 2 Dall. 297.

2. It is within the power of congress to grant to the inferior courts of the

United States jurisdiction in cases where the supreme court has been vested

with original jurisdiction. It rests with the legislative department of the

government to say to what extent suclr grant shall be made. The act of

March 3, 1875 (cli. 137, 18 Stat, at Large), defining the jurisdiction of the

United States courts, is constitutional, and under it suits brought by a state

against a citizen thereof, and which suit involves a federal question, may be

removed to the United States circuit court, and such removal involves no

breach of this section of the constitution. Ames v. Kansas, 111 U. S. 449,

citmg and approving Cohens v. Vkginia, 6 Wheat. 399 ; Gittings v. Craw-

ford, Taney's Dec. 1 ; St. Luke's Hospital v. Barclay, 3 Blatch. 265 ; Bors v.

Preston, 111 U. S. 252.

3. Mandamus.— The plain import of the words of the section seems to

be, that in one class of cases the jurisdiction is original and not appellate

;

in the other it is appellate and not original. The authority, therefore, given,

to the supreme court, by act of congress estabhshing the judicial system of

the United States, to issue writs of mandamus to pubhc officers, appears not

to be warranted by the constitution. :Marbury v. Madison, 1 Cranch, 137.

4. The supreme court has not jurisdiction to issue a writ of maudamus to

the register of a land office of the United States commanding him to enter

the application of a party for certain ti'acts of land according to the seventh

section of the act of May 10, 1800, " providing for the sale of lands of the

United States northwest of the Ohio and above the mouth of the Kentucky

river,"' which mandamus had been refused by the supreme court of the state

of Ohio upon a submission by the register to the jurisdiction of that court,

being the highest court of law or equity in the state. IMcCluny v. Silliman,

2 Wheat 369.

5. A mandamus will not lie to the secretary of the navy at the instance

of an officer to enforce the payment of his salary. Brashear v. Mason, 6

How. 92.

6. Jurisdiction.— An objection to the validity of a statute founded on

the ground that the legislature which enacted it was not a legal body duly
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organized under tlio acts of congress and the ronstitntion eannot l)e consid-

ered by the United States sui)renie conrt. In onler to give jurisdiction, the
statute, the vah(hty of whicli is drawn in (juestion, nnist lie passed by a
state of the Union and by a public body owing obedience to the constitution

and laws thereof. Scott v. Jones, 5 How. 343.

7. Original jurisdiction over "ca.ses in etjuity " between a state and a citi-

zen of another state is conferred on tlie supreme court by the constitution.

And this jurisdiction imposes the duty to atljudicate according U) tlie ndes
and principles whicli governed the court of chancery of England at the
time of tlie emigration of our ancestors and down to the period when our
constitution was formed. Accordingly this court in such cases can award
or refuse costs as in its judgment the right of the case requires. Pennsyl-
vania V. Wheeling, etc. Bridge Co., 18 How. 460.

8. The supreme court has original jurisdiction of a suit l)rought by a
state against citizens of another state as well as controversies between two
states. Wisconsin v. Pelican Ins. Co., 137 U. S. 265.

9. Municipal tax—No jurisdiction to cause to be levied.— The
supreme court of the United States has no power to cause a tax to be levied

on a municipality to pay a judgment rendered against such municipality in

the circuit court The remedy is by mandamus to compel the authorities

to levy the tax. If that is unavailing the court has no power to appoint its

own officer to make the levy. Rees v. Watertown, 19 Wall. 107 ; Heine v.

Levee Commissioners, 19 Wall. 655. But it has been held where a judg-
ment was rendered in favor of the holders of county bonds, and the county
supervisors refused to levy a tax to pay the same, that the circuit court

could appoint the marshal to levy such tax and collect the same, in pay-
ment of such judgment Lee County v. United States ex rel. Rogers, 7

Wall. 175.

10. Original jurisdiction may be exercised without enabling act.

The supreme court of the United States may exercise its original jurisdic-

tion in suits against a state, under the authority conferred by the constitu-

tion, without any further act of congress to regulate its process. The court

may regulate and mould the process it uses in such manner and form as in

its judgment is promotive of justice. Kentucky v. Dennison, Governor of

Ohio, 24 How. OG.

11. Consuls.— The original jurisdiction of the supreme court in cases

where a consul of a foreign government is a party is not exclusive. Sub-
ordinate courts of the Union may be invested with jurisdiction affecting

such representatives of foreign governments. Bors v. Preston, 111 U. S.

252, citing United States v. Ravara, 2 Dall. 297 ; Cohens v. Virginia, 6 Wheat
899; Ames v. Kansas, 111 U. S. 449; Gittings v. Crawford, Taney's Dec. 1

;

St Luke's Hospital v. Barclay, 3 Blatch. 259.

12. Suits in which a state is a party.— Congress has passed no law
prescribing the mode of proceeding in suits against a state, or in any case in

which the supreme court is to exercise the original jurisdiction conferred

by the constitution. It has, however, been settled that that court can exer-

cise original jurisdiction in suits against a state. In such suits process may
be served on the governor and attorney-general of the state sued sixty days

before return day. This rule applies where one state sues another state.

State of New Jersey v. State of New York, 5 Pet 284.
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13. It is no objection to the exercise of this original jurisdiction that one

of the parties is a state and the otlier a citizen of tliat state. Cohens v. Vir-

ginia, 6 Wheat 264.

14. The grant in this section is of " judicial power," and was not intended

to confer upon the courts of the United States jurisdiction of a suit or prose-

cution by the one state, of such a nature that it could not, on settled prin-

ciples of public and international law, be entertained by the judiciary of the

other state. AVisconsin v. Pelican Ins. Co., 127 U. S. 265-289.

15. Removal of obstructions from Ohio river.— The state of Penn-

sylvania has sufficient interest to sustain an application to the supreme court

of the United States in the exercise of its original jurisdiction to maintain a

bill in chancery to compel by injunction the removal of obstructions from
the Ohio river. Pennsylvania v. Wheeling Bridge Co., 13 How. 518.

16. Boundary between states.— The supreme court has jurisdiction

to determine questions of boundary between states of the Union, and that

jurisdiction is not defeated because of the fact that in deciding the question

the court must examine and consti'ue compacts between states or because its

decision affects the territorial limits of the pohtical jurisdiction and sover-

eignty- of the states. Virginia v. West Vu-ginia, 11 Wall. 39.

17. In the following cases jm'isdiction was entertained between states in

controversies over boundary hues, to wit : New Jersey v. New York, 3 Pet
461 ; 5 Pet 284 ; 6 Pet 323. Ehode Island v. Massachusetts, 12 Pet 657, 724

;

13 Pet 23 ; 14 Pet 210 ; 15 Pet 233 ; 4 How. 591. Missouri v. Iowa, 7 How.
660 ; 10 How. 1. Florida v. Georgia, 17 How. 478. Alabama v. Georgia, 23

How. 505. Vii-ginia v. West Virginia, 11 Wall. 39. Missouri v. Kentucky,

11 Wall. 395.

18. A case which belongs to the jui'isdiction of the supreme court on ac-

count of the interest a state has in the controversy must be one in which the

state is either nominally or substantially the party. It is not sufficient if the

state be but consequentially affected, for in such case the circuit court has

jurisdiction. Fowler v. Lindsey and Fowler v. Miller, 3 DalL 411 ; New York
V. Connecticut, 4 DalL 3 ; New York v. Louisiana, New Hampshire v. Lou-
isiana, 108 U. S. 76.

19. Penal laws of state will not be enforced by United States

supreme court.— Notwithstanding the comprehensive vrords of the con-

stitution, the mere fact that a state is a plaintiff is not a conclusive test that

the controversy is one in which the supreme court is authorized to grant

relief against another state or the citizens thereof. Such jurisdiction will

not be entertained when the object is to enforce the penal laws of the state.

" The courts of no country execute the penal laws of another." The Ante-
lope, 10 Wheat 123. And this will not be changed even though the demand
for the penalty may have been reduced to judgment in favor of the state in

its own courts, and the suit is then sought to be maintained by the state in

whose favor it was rendered by original process in the supreme court Wis-
consin V. Pelican Ins. Co., 127 U. S. 265, 289, 290, 291.

20. Reasons for.— The object of vesting in the courts of the United
States jurisdicti<m of suits by one stote against citizens of another was to

enable such controversies to be determined by a national tribunal and
thereby avoid the partiality, or seeming partiality, or suspicion of partiality,
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which mi^ht exist if the pljiintiir state were compelled to resort to the

courts of the state of which the defendants were citizens. Id.

21. Citizenship.— A corporation created by a state is a citizen of the

state witliin the meaning of this section. Id. See, also, as U) this last point,

Kansas Pac. R R v. Atchison, etc. R R., 112 U. S. 414; Paul v. Virginia, 8

Wall. 1()8-178; Pennsylvania v. Wheeling Bridge, 13 IIow. olS; St Louis

V. Wiggins Ferry CJo., 11 Wall. 423.

22. Appellate jurisdiction.— The appellate jurisdiction of the su-

preme court of the United States is given by the constitution ; but it is

limited and regulated by the act of congress on the subject Durcjusseau \.

United States, 6 Cranch, 307.

23. The appellate jurisdiction of the supreme court in cases brought

from state courts, arising under the constitution, laws and treaties of the

United States, is not limited by the value of the matter in dispute. Buel v.

Van Ness, 8 Wheat 312. Compare with Adams v. Crittenden, 106 U. S. 576.

24. From Northwest territory.— Under the constitution a writ of

eiTor does not he from the supreme court to the general court for the terri-

tory northwest of the Ohio, congress having made no provision of law there-

for. Clarke v. Bazadone, 1 Cranch, 212.

25. Congress may limit appellate jurisdiction.— Congress has

power to Umit the jurisdiction of the su^H-eme coiu't upon appeals in admi-

ralty to questions of law arising on the record. Duncan v. The Francis

Wright, 105 U. S. 381.

26. The mere fact that the matter in dispute arises under the constitution

and laws of the United States, or treaties made, does not give to the supreme

court jurisdiction to review the judgments or decrees of the circmt or dis-

trict courts. If tlie value of the matter in dispute in such cases does not

exceed $5,000 it cannot consider them any more than it can consider other

causes where the auxount involved is below the jurisdiction. Adams v. Crit-

tenden, 106 U. S. 576. Compare with Buel v. Van Ness, 8 ^Vlieat 312.

27. Error to state court, when it lies.— The appellate jurisdiction of

the supreme court of the United States extends to a final judgment or de-

cree in any suit in the highest court of law or equity of a state, where is

drawn in question the vahdity of a treaty or statute of, or an authority ex-

ercised under, the United States, and the decision is against their validity

;

or where is drawn in question the validity' of a statute of, or an authority

exercised under, any state, on the ground of their being repugnant to the

constitution, treaties or laws of the United States, and the decision is in

favor of their validity ; or the consti'uction of a treaty or statute of, or com-
mission held under, the United States, and the decision is against the title,

right, privilege or exemption specially set up or claimed by either party,

under such clause of the constitution, treaty, statute or commission. Martin

T. Hunter's Lessee, 1 Wheat 304 ; Crowell v. Randell, 10 Pet 368.

28. Such judgment or decree may be re-examined by '^Tit of eiTor in the

same manner as if rendered in a cncuit court Martin x. Hunter's Lessee,

supra.

29. If the cause has been once remanded, and the state court refuses or

declines to carry into effect the mandate of the supreme court thereon, this

court wUl proceed to final decision of the same and award execution

thereon. Id.
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30. If the validity or consti'uction of a treaty of the United States is

drawn in question, and the decision is against its vaUdity^ or the title spe-

cially set up by either party under the treaty, this court has jurisdiction to

ascertain that title and determme its legal valichty, and is not confined to

the abstract construction of the treaty itself. Id. See, also, Crowell v.

Eandell, 10 Pet. 368.

31. Propositions which govern case coming upon writs of error

from state courts.— The following propositions govern the examination

of judgments and decrees by the supreme court of the United States, in cases

coming to it on error to the courts of last resort of the states of the Union

:

It is essential to the jurisdiction of that court over the judgment or decree

of the state court that it shall appear that one of the questions mentioned

in the statute must have been raised and presented to the state court ; that

it must have been decided by the state court against the right claimed, or

asserted by plaintiff in eiTor under the constitution, treaties, laws or author-

ity of the United States ; or that such a decision was necessary to the judg-

ment or decree rendered in the case. These things appearmg (or any one of

them) that court has jurisdiction, and must examine the judgment so far as

to enable it to decide whether this claim of right was correctly adjudicated

by the state court. If it finds that it was rightly decided the judgment must

be affirmed. If it was erroneously decided, then the court must further

inquire whether there is any other matter or issue adjudged by the state

court sufficiently broad to maintain the judgment, notwithstanding the error

in the decision of the federal question. If this be found to be the case, the

judgment must be affirmed without examination into the soundness of the

decision of such other matter or issue. But if it be found that the issue

raised by the federal law must control the whole case, or that there has

been no decision by the state court of any other matter which is sufficient

of itself to maintain the judgment, then the supreme court will reverse that

judgment and will either render such judgment as the state court should

have rendered, or will remand the case to such court for further proceedings,

as the circumstances of the case may require. Murdock v. Mayor of Mem-

phis, 20 WaU. 590.

32. To support the appellate jurisdiction of the supreme court it is not

sufficient that the construction of a statute of the United States was drawn

in question and the decision was against the party claiming title, etc., there-

under. It must further appear that the title depended upon the statute.

And where in such a case the validity of a state statute is drawn in ques-

tion, upon the ground of its being repugnant to the constitution of the

United States and the decision has been in favor of its validity, it must fur-

ther appear that the title or right of the party depended upon the statute.

Williams v. Norris, 12 Wheat. 117.

33. Some title, right or privilege must be set up.— The supreme

court has no appellate jurisdiction from the final judgment of the highest

court of a state, in a suit where is drawn in question the construction of a

statute of, or commission held under, the United States, unless some title,

right, privilege, etc., under such statute be specially set up by the party, and

the decision be against the claim so made by him. Montgomery v. Hernan-

dez, 12 Wheat 129 ; Hicke v. Starke, 1 Pet 94.
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34. Cases stated.— Both i)aiti(\s to suit claimed land undor tho provisions

of tlu' same act <>i" congress, and t lie decision of the suiiicnie court of the

state was upon the construction given to the act by the commissioners act-

ing under its authority. Held, to be a case which draws into question the

construction of an act of congress, and that the supreme court of the United

States had jurisiliction to review the same on writ of error. Ross v. Doe, 1

Pet. 655.

35. The questit)n presented in the case before the court of Pennsylvania

was, wlu'ther the office of captain of a revenue cutter of the United States

was liable to be assessed for taxes under the laws of Pennsylvania. The va-

lidity of the law imposing such tax was affirmed by the state courts. Held:

(1) That the supreme court of the United States had jurisdiction in saich case

on writ of error. (2) That the statute of Pennsylvania was unconstitutional

Dobbins v. Com'rs of Erie Co., 16 Pet. 435.

36. Where the title to land under confirmation by United States commis-

sioners was directly drawn in question, and the decision below rejected the

title, the supreme court of the United States has authority to re-examine the

decision of the state court. Berthold v. McDonald, 22 How. 334.

37. What must toe relied on.— It must be the constitution or some

law- of a state which impairs the obligation of a contract, or which is other-

wise in conflict with the constitution of the United States, and the state court

must sustain the constitution or law in the matter in which the conflict is

supposed to exist ; and this must appear on the face of the record before it

will be re-examined by the supreme court of the United States. :\I. & M. R.

R Co. V. Rock, 4 Wall. 177.

38. Pleading.— The particular section of the constitution relied upon as

being involved need not be stated m pleadings, to entitle the supreme court

of the United States to review the judgment of a state court. Furman v.

Nichol, 8 Wall. 44.

39. State laws— Construction by state courts conclusive.— The

construction given by state courts to their own laws and constitutions are

conclusive upon the supreme court of the United States, except when that

court is called upon to interpret the contracts of states. And whenever the

highest court of a state shall adjudge that not to be a contract which is al-

leged in legal proceedings to be one, within the meaning of this clause, then

the supreme court of the United States may review such decision on error

to the state court. Jefferson Branch Bank v. Skelly, 1 Black, 436.

40. AVhere the judgment of a state court might have been based, either

on a state law repugnant to the federal constitution or laws, or upon some

other independent ground, and it appears that the court did in fact base it

upon the latter ground, the supreme court of the United States will not take

jurisdiction, even though it should think the decision of the state court er-

roneous. So, also, where it does not appear on which of the two grounds

the decision was based, if the independent groimd is in the opinion of the

supreme court a good and valid one, it will not take jurisdiction ;
but if in

the latter case the independent ground is not a good and valid one. the su-

preme court w-ill take jurisdiction. Klinger v. I\Iissouri, 13 Wall. 257. But

see B. & O. R. R. v. Maryland, 20 Wall. 643.

41. As to Confederate money when question arises.— A decision

of a state court that a contract, the consideration whereof was Confederate
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money, was void, does not, within itself, raise such federal question as be-

longs to the supreme com-t to settle, when such decision is made upon

gi'ounds of public pohcy ; but when it is based upon the prorision of a state

constitution which makes all contracts, the consideration whereof was Con-

federate money, void, and on no other gi-ound, such decision raises a question

whether such provision of the state constitution is not in conflict with the

federal constitution, and thereby presents a question reviewable on error by

the supreme court. Delmas v. Ins. Co., 14 Wall. 661.

42. Case stated.— AMiere the record shows that in the state court the

plaintiff in error claimed that the contract sued on had been rendered void

and of no force by provisions of the federal constitution and of certain acts

of congress, and that the decision of the supreme court of Iowa denied this

claim, held, that the federal supreme court had jurisdiction to re-examine

the case on error. Railroad Companies v. Richmond, 15 Wall. 3.

43. Bankrupt act.— The supreme court has jurisdiction to review a

state judgment, in which the only claim set up by the plamtiff in error was

founded on the act of congress known as the bankrupt act, and when the

decision of the state court was against the claim. Mays v. Fritton, Book 21,

Lawyers' Co-operative Pub. Co.'s U. S. Reports, p. 127.

44. State and federal questions combined.— Where, in a suit in a

state court, a federal question is raised, and has been decided agamst the

plaintiff in error by the court of last resort in the state, the jurisdiction of

the supreme com"t of the United States has attached, and the case must then

be heard on its merits, notwithstanding the fact that the state court also

based its judgment on another question which arose in the case, and did not

present a federal question. Under former decisions the rule was different,

but it has been varied in Murdock v. Memphis, 20 AVall. 590, wherein the

act of 1867 was held to repeal section 25 of the act of 1789, and to embody

in itself the entire mie of law on that subject. The present status of the

law thereon is embodied in the opinion of the court in Murdock v. Mem-

phis, 20 Wall. 590. Baltimore & Ohio R. R. Co. v. Maryland, 20 Wall. 643.

45. Where the only question raised and decided in a case in a state court

was whether the acts of the president to inaugurate a war rendered invalid

the contract in suit, and the decision Avas against its vahdity, the supreme

court has jurisdiction in error. :Mathews v. McStea, 20 Wall. 646.

46. For the rules governing the jurisdiction of the supreme court of the

United States upon eiTor to the highest court of a state, see Sevier v. Has-

kell, 14 Wall. 12 ; Weston v. Charleston, 2 Pet. 449 ; McGuire v. Common-

wealth, 3 AVall. 385 ; note to Matthews v. Zane, 4 Cranch, 382 ; note to Mar-

tm V. Hunter, 1 Wheat. 304 ; note to Williams v. Norris, 12 Wheat. 117

;

Home Ins. Co. v. Augusta, 93 U. S. 116. (The notes referred to are in the

Lawyers' Co-op. edition United States Supreme Court Reports.)

47. In order to give the United States supreme court jurisdiction to re-

view the judgment of a state court it must appear that the decision of a

federal question was necessary to the determination of the cause, and that

such question was actually decided, or that the judgment rendered could not

have been given without deciding it Brown v. Atwell, 92 U. S. 327.

48. Where, in a state court, a right is claimed under an act of congress,

any matter of law found in the record decided by the highest court of the

state, bearing on the right so set up under the act, is reviewable in the
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United Stakes supreme court. R('[>ul)li(:ni Kivcr P.ridge Co. v. KansiLs Pa-
cific R. K. Co., [)2 U. S. 815.

49. Wlien ui)on a trial in a state court a ri^ht or ininiuuity is claimed as
arising to a party therein under a judgment of a federal court, and the judg-
ment of the state court is against such claim of right or immunity, the su-
preme court of the United Stiites has jurisdiction under the constituti(jn and
law of congress of February 5, 18G7, to review such judgment on error to

the state court. Dupasseur v. Rochereau, 21 Wall. KJO.

50. Where in a suit in a state court a right of exemption is claimed und(^r

the constitution and the decision is against the right so claimed, the United
States supreme court has jurisdiction on error to review the decision of the
com-t of last resort of the state. Daniels v. Tearney, 102 U. S. 415.

51. Where a state court of last resort, as aj)pears from its judgment of
affirmance, determined among other things the following propositions:

(1) That the lien law of the state is not in any respect repugnant to the con-
stitution of the United States, as contended by the original defendants.

(2) The contract for building the vessel in question is not a maritime contract,

and that the remedy given by the lien law of the state does not conflict

with the constitution or laws of the United States. (8) That the said lien

law does not violate the right of trial by jury, nor conflict with the constitu-

tion of the state,— held, that the first and second propositions, considered in

connection, amounted to a determination by the state court that the con-
tract in question for the building of the schooner was not a maritime con-
ti-act, and that the law of the state giving the remedy which was pursued
by the plaintiffs does not conflict with the federal constitution or ^vith fed-

eral laws, is sufficient to give the supreme court jurisdiction under wT:it of
error to examine that question. Edwards v. Elliott, 21 Wall. 532.

52. In a suit wherein title to real estate under patent from the government
was caUed in question, held: (1) The supreme court has jurisdiction to re-

Tiew on error a case wherein the> claims of a party asserted under a patent
from the United States is denied by a state court. (2) The land depart-

ment is a tribunal created by congress to determine contested questions as

to priority of right under conflicting pre-emptions, and findings of fact by
such department in such cases are not reviewable elsewhere. Baldwin v.

Stark, 107 U. S. 463.

53. State courts — Right of supreme court to review denied.—
The supreme court of the United States lias no authority, on a writ of error
from a state court, to declare a state law void on account of its being in col-

hsion with the state constitution. Jackson v. Lamphire, 3 Pet. 280 ; Withers
V. Buckley, 20 How. 84.

54. Wliere slaves from Kentucky were permitted by their master to go
to Ohio temporarily, they returning again to Kentucky in custody of the
person in charge of them, held, that the question of their freedom or serv-

itude depended u])on the laws of Kentucky and not of Ohio. There is noth-
ing in the constitution of the United States that can control the law of

Kentucky on the subject. The supreme com-t of the United States has no
jurisdiction to review the decision of the court of appeals of Kentucky on
this subject. Sti'ader v. Graham, 10 How. 82.

55. Where the supreme court of a stat« certffied there was " drawn in

question the validity of a statute of the state,'' without designating wliich of
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the statutes of the state was so called in question and declared valid, it is not

sufficient to give tlie supreme court jurisdiction. Lawler v. Walker, 14

How. 149; Bank v. Buckingham's Executors, 5 How. 317.

56. Where complainant has no interest in land, but a naked possession

not protected by an act of congress, the supreme court has no jui'isdiction of

an appeal from a state court deciding adversely to such title. No statute of

the United States is ch-awn in question. Wynn v. ]\Iorris, 20 How. 3.

57. The supreme court has no jurisdiction to revise the decisions of a

state court where there is no complaint that the obligation of a contract has

been impaired, nor that any right has been claimed and refused under the

constitution of the United States or a treaty or law of congress. W'hite v.

Wright, 22 How. 19.

58. The supreme court of the United States wiU not review a case from

a state court where the only question is whether the legislature had ex-

ceeded its authority under the state constitution. Medberry v. Oliio, 24 How.

413 ; Porter v. Foley, id. 415.

59. A controversy wherein no right is claimed under the constitution

or laws of the United States, but which depends wholly upon state laws and

proceedings, is not subject to review by the supreme coiu't of the United

States on error to state court. Congdon v. Goodman, 2 Black, 574.

60. The supreme court cannot go out of the record to examine any ques-

tion under a writ of error to the state court. It is not sufficient that it is

claimed that the state court improperly decided a lien law to be constitu-

tional, when it is nowhere alleged that the law is repugnant to any particu-

lar provision of the constitution of the United States or that the court of

original jurisdiction rendered any decision on that subject. Citing Messen-

ger V. Mason, 10 Wall. 507 ; Bridge Prop'rs v. Hoboken Co., 1 Wall. 116 ; Fur-

man V. Nichol, 8 Wall. 44 ; Edwards v. Elliott, 21 WaU. 538.

6 1 . Something more must be set forth in such a pleading, to raise a fed-

eral question, than the mere allegation that it is invalid and unconstitutional.

Such assignment is satisfied if held to refer to the state constitution, and that

question cannot be examined by the United States supreme court on eiTor

to a state court. Citing Farney v. Towle, 1 Black, 351 ; Hoyt v. Shelden, 1

Black, 521 ; Railroad Co. v. Rock, 4 WaU. 180.

62. Where the right of a plaintiff under the constitution of the United

States is not set up and specially claimed in the state court, the federal su-

l^reme court has no jurisdiction to review the judgment of the state court.

AVorthy v. Commissioners, 9 WaU. 611.

63. The supreme court has no jurisdiction to review a judgment of a

state court wliicli upholds the validity of a statute of a territory in contra-

vention of the constitution. It applies only where is drawTi in question the

validity of a statute or authority exercised under a state. Messenger v.

Mason, 10 WaU. 507.

64. The supreme court of the United States is not authorized to review

the judgments of state courts because such judgments refuse to give effect

to contracts, or because those judgments, in their effect, impair the obhga-

tion of contracts. Palmer v. Marston, 14 Wall. 10 ; West Tennessee Bank v.

Citizens' Bank, 13 Wall 432 ; BetheU v. Demaret, 10 WaU. 537 ; New Orleans

Water-works v. Louisiana Sugar Co., 125 U. S. 18.
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65. A decision of a state court to the effect that an act increasing the

debt of the state did not exceed the Hniit iixed in the state constitution

raises no federal tjuestion, and is not suliject to review by tlie United States

supreme court. Salomons v. Graham, 15 Wall. 1208.

66. AVhen the United Stiites court will not review a state judgment be-

cause no question arose under the constitution of the United States or act

of congress, or where there were other questions on which the decision of

the state court could be sustained. See Kennebec & Port. R R. Co. v. Port
& Kennebec R. R. Co., 14 Wall. 28 ; Steines v. Franklin Co., 14 Wall. 15 ; Palmer
V. Marston, 14 Wall. 10 ; Sevier v. HaskeU, 14 W^all. 12 ; Holmes v. Sevier,

Lawyers' Co-operative Ed. U. S. Sup. Ct. Rep., B. 20, p. 877 ; Caperton v. Bal-

lard. 14 Wall. 238.

67. The supreme court is not required to examine the judgment of a state

court simply because a federal question may have been decided, imless it

appears that such question was necessarily involved ; and where the record

on its face shows that such question was not necessarily involved, and is

silent as to its being raised, the supreme court will not go outside the record

and search for the question in the opinion of the court or elsewhere. Moore
V. Mississippi, 21 W^all. 636.

68. Judgments rendered in the state courts against the United States

cannot be reviewed in the United States supreme court upon writ of error,

except in cases where the same relief would be afforded to private parties.

That court has no power to review the decisions of the state court on ques-

tions of general law. United States v. Thompson, 93 U. S. 586.

69. The decision of a state court declaring its own statutes unconstitu-

tional are not subject to review by the supreme court of the United States.

Walker v. Taylor, 5 How. 64.

70. In a suit of ejectment brought by the state of Colorado, the state re-

lied upon a deed by the defendant to the Territory of Colorado, To the

introduction of this in evidence the defendant (plaintiff in error in supreme
court) objected, inter alia, " that the territory of Colorado had no right to

take a conveyance of real estate at the time of making the deed without the

consent of the government of the United States." The objection was over-

ruled and the evidence received, and judgment for plaintiff affirmed on ap-

peal to state supreme court. Held, that the objection and ruHng thereon

constituted no federal question. Brown v. Colorado, 106 U. S. 95.

7 1 . The supreme court of the United States has no jurisdiction to review

the judgment of the highest court of a state on the ground that the obliga-

tion of a contract has been impaired, unless some legislative act of the stati

lias been upheld by the judgment sought to be reviewed. New Orleans

Water-works v. Louisiana Sugar Co., 125 U. S. 18.

72. Review by habeas corpus.— The supreme court has authority- to

issue a habeas corpus where a person is imprisoned under the warrant or

order of any court of the United States. Ex parte Kearney, 7 Wheat. 38.

73. But the supreme court has no appellate jurisdiction in criminal cases

confided to it by law. Hence, the court will not grant a habeas corpus where
a party has been committed for a contempt adjudged by a court of compe-

tent jurisdiction. Id.

10
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74. The supreme court has power to issue the writ of Jiabeas corpus ad
subjiciendum. Ex parte Bollnian, Ex parte Swartwout, 4 Cranch, 75.

75. There is no jurisdiction in the supreme court of the United States on

either habeas corpus or certiorari to revise the proceedings of a niihtaiy

commission. Ex parte Vallandigham, 1 Wall. 243.

76. AVhile the supreme court of the United States has jurisdiction to hear

and determine an application for habeas corpus, and to discharge the peti-

tioner where he is held in custody under a state law repugnant to the con-

stitution, such power ought not to be exercised in advance of his trial by
the state courts. Ex parte Royall, 117 U. S. 241, 254.

77. Under this section the supreme court has jurisdiction to hear and de-

termine an application in habeas corpus upon conviction and sentence of an
inferior coui't of the United States based on an unconstitutional law, whether

it would have jiu*isdiction to review such judgment upon writ of error or

not. But where the conviction is based upon a valid law, this com-t cannot

examine errors of the inferior court except on writ of error. Ex parte Sie-

bold, 100 U. S. 371 ; Ex parte Clarke, id. 399, 402, 404.

78. Habeas corpus.—A defendant was sentenced to imprisonment on
three separate indictments, for three months each, and also fined for each

offense ; and there was an order of commitment until fine be paid. Before

the expiration of the term of imprisonment fieri facias was sued, and was
returned nulla bona. After sentence on all the commitments had expired

capias ad satisfaciendum issued. The defendant was held under this, with-

out being brougiit before the circuit court Held, that on this state of facts

the supreme com't had jurisdiction to issue the writ of habeas corpus. That

it did' not fall within the rule of Marbury v. Madison, 1 Cranch, 137, because

it was not an original jurisdiction. Ex parte Watkins, 7 Pet. 568. It was
appellate in its character, and was supported by the cases of United States

V. Hamilton, 3 DaU. 17 ; Ex parte Bollman, 4 Cranch, 75 ; and Ex parte Kear-

ney, 7 Wheat. 38.

79. There can be no such tiling as judicial authority unless it is conferred

by a government or sovereignty. Nor can one sovereign state authorize its

courts or judges to exercise judicial i^owers by hcdjeas corpus or otherwise

in another and independent government ; and although a state of the Union
is to a certain extent sovereign within its limits, that sovereignty is limited

and restricted by the constitution of the United States. Ableman v. Booth,

21 How. 506.

80. While a state court or judge may, by habeas corpus, inquire by what
authority and for what purpose a prisoner is confined within its hmits, and
it is the duty of the marshal having custody of a prisoner to make known
to the state court the cause of detention, it is the duty of the state court or

judge, when informed that such prisoner is held by virtue of an order of the

federal courts, to make no further interference. If there is any informality

or error in the proceedings it is for the federal courts to revise it, and not the

state courts. Id.

81. Irregularities and erroi-s in enforcing a law in the courts can only

be corrected by the state courts. The supreme court of the United States

can only examine the question of the power of the state courts to proceed
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at all. Konnard v. Louisiann, 90 U. S. 480. Case held not to present a fed-

eral question. Kockhold v. Hockhold, 1)2 U. S. 129.

82. Where the state court does not deny the validity of a statute of the

United States, but holds that the facts necessaiy to give the United States

courts jurisdiction do not exist, the judgment is not reviewable in the United
States supreme court Crary v. Devlin, Lawyers' Co-operative Ed. U. S. Sup.

Ct Rep., B. 23, p. 510; Boggs v. Mining Co., 3 Wall. 304.

83. When the state court, in its decisions, proceeds upon the general prin-

ciples of the jurisprudence of the state, the supreme court ot the United
States will not review its decisions. Sevier v. Haskell, 14 Wall. 12; Holmes
V. Sevier, Lawyei-s' Co-operative Ed. U. S. Sup. Ct Rep., B. 20, p. 876.

84. When a state court decides a contract void for want of consideration,

such consideration being Confederate money, if such decision is based upon
the general principles by wiiicli courts determine whether a consideration is

good or bad, on principles of public policy, it is not subject to review by the

supreme court of the United States. Bethell v. Demaret, 10 Wall 537 ; Del-

mas V. Insurance Co., 14 Wall. 061.

3. The trial of all crimes, except in cases of impeachment,

shall be by jury; and such trial shall be held in the State where
the said crimes shall have been committed; bat when not com-

mitted within any State, the trial shall be at such place or

places as the Congress may by law have directed.

1. This guaranty extends to protection in time of war.— This

guaranty was intended for a state of war as well as a state of peace, and is

equally binding upon rulers and people at all times and mider all circum-

stances. Military commissions organized during the civil war, in a state

not invaded nor in rebellion, and in which the federal courts were open to

the unobstructed transaction of business, had no jurisdiction to try, convict

or sentence for any criminal offense a citizen who was neither a resident of

a rebellious state nor a prisoner of war, nor a person in the military dr naval

service ; and congress could not invest them with such powers. Ex parte

Milligan, 4 Wall. 2.

2. Case arising in land or naval forces not within this provis-
ion.— Cases arising in the laud and naval forces and in the militia, iji time

of war or public danger, are excepted from the necessity of presentment or

indictment by a grand jury ; and the right to a trial by jmy in such cases

is subject to the same exception. Id.

3. But a citizen not connected with the military service, and a resident

in a state where the courts are open and in the proper exercise of their ju-

risdiction, cannot, even where the privilege of the writ of habeas corjnis is

suspended, be ti'ied, convicted or sentenced otherwise than by the ordiniuy

courts of law. Id.

4. Plea of not guilty; effect of.— The plea of not gaiilt}- puts the

prisoner upon the countiy by a sufficient issue without any further express

words, and the prisoner is then entitled to a trial by jurj-. United States v.

Gibert, 2 Sum. 19. The same is true where the prisoner fails to plead and
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the court enters the plea of not guilty. United States v. Borger, 19 Blatchf.

250 ; Ex parte WaU, 107 U. S. 205.

5. The trial— Meaning of words.— The word " ti-ial " means the try-

ing the cause by the juiy, and not the arraignment and pleading preparatory

to such trial United States v. Curtis, 4 Mason, 232.

6. Common-law jurisdiction.— The coui-ts of the United States have

no jurisdiction over common-law offenses. The crime must be defined by
congress, and the mode of x^unishment and jurisdiction defined, before tlie

coui't can entertatu it. United States t. Hudson, 7 Cranch, 32. Tliis is

doubted, but not overthrown, in United States v. Coolidge, 1 "Wlieat 415.

7 . Crime— Definition of,and how interpreted.— The word -'crime

"

in its more extended sense comprehends every violation of public law. In

a limited sense it embraces offenses of a serious or ati'ocious character. This

provision of the constitution is to be interpreted in the light of the princi-

ples which at common law determined whether the accused, hi a given class

of cases, was entitled to a trial by jury. It embraces some classes of misde-

meanors the punishment of which uivolves, or may uivolve, the deprivation

of the hberty of the citizen. Callan v. Wfison, 127 U. S. 540-549; note,

Story on Const § 1791 ; Dillon on Mimicipal Coi-p., voL 1, § 433 ; McGear v.

Woodruff, 4 Vroom, 213 ; State v. Conhn, 27 Vt. 318 ; Wfihams v. Augusta,

4 Ga, 509 ; Emporia v. Volmer, 12 Kas. 622 ; Jones v. Robbins, 8 Gray, 329

;

In re Dana, 7 Bene. 1.

8. Intent of provision.— "This article is intended to define the judicial

power of the United States, and it is in regard to that power that the decla-

ration is made that the trial of all crimes, except in cases of impeachment,

shall be by jury. It is imposible to examine the accompanying provisions

of the constitution without seeing veiy clearly that this provision was not

intended to be apphed to trials in the state courts." jMiller, J., in Edenbacker

V. Dist. Comt of Plymouth Co., Iowa, 134 U. S. 31.

Section III.

TREASON.

1. Treason against the United States shall consist only in

levying war against them, or in adhering to their enemies,

giving them aid and comfort, l^o person shall be convicted

of treason unless on the testimony of two witnesses to the

same overt act, or on confession in open court.

1. Levying war.— An insurrection of armed men, the object of which

is to suppress the excise offices and to prevent by force and intimidation

the execution of an act of congress, is high treason by levj-iug of war.

United States v. Mitchell, 2 DalL 348 ; Umted States v. Vigol, 2 Dall. 346.

2. To constitute levying war there must be an assemblage of people with

force and arms to overthrow the government or resist the laws. United

States v. Greathouse, 2 Abb. (U. S.) 364.
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3. Aid renderod to a rebellion may sustain a conviction under a eliargo

of levying war. Id.

4. There must be an actual assemblage of men with treasonable purpose

to constitute levying war. Mere conspiracy is insufficient The meeting of

bodies of men who march from places of partial to places of general rendez-

vous would bo such an assenil)Iage. Ex part(; Bollinan, 4 Crancli, 75.

5. To revolutioni/.e by force the goveriunent of any territory under the

United States would be treason by levying war. Id.

6. To constitute a levying of war there must be an a.ssemblage of persons

for the purpose of effecting by force a treasonable purpose. Enlistment of

men to serve against the government is not sufficient. Id.

7. Any assemblage of men for the purpose of revolutionizing by force

the government established by the United States in any of its territories, al-

though as a step to or means of executing some greater projects, amounts
to levying war. The traveling of individuals to the place of rendezvous is

not sufticient, but the meeting of f)articular bodies of men, and their march-
ing from places of partial to places of general rendezvous, is such an as-

semblage as constitutes a levying of war. Id.

8. Joining the enemy and an-aying one's self with liis forces is an overt

act of levj'iug war. Respublica v. Carlisle, 1 Dall. 35.

9. To levy war is to raise, create, make or carry on war. The term is used

in the constitution in the same sense in which it was understood in England

and in this country to have been used in 25th Edward III., from which it

was borrowed. United States v. Burr, 4 Cranch, 470.

10. Assemblage.— Where a body of men are assembled for the purpose

of making war against the government, and are in a condition to make
war, the assemblage is an act of levying war. Id. 470^76.

11. The assemblage must be a "warlike assemblage," carrying the ap-

pearance of force, and in a situation to practice hostiUty. Id. 480.

12. An assemblage of men with a treasonable design, but not in force,

nor in condition to attempt the design, nor attended with warlike appear-

ances, does not constitute the fact of levying war. Id. 483.

13. Actual force required.— War can only be levied by the employ-

ment of actual force. Trooj)s must be embodied; men must be openly

assembled. Id. 487.

14. Arms and. application of force not required.— Arms are not

an indispensable requisite, nor the actual api^lication of force to the object

Id. 488.

15. Who are guilty of.— All those who perform the various essential

military parts of prosecuting the war, wliich must be assigned to different

persons, may be said to levy war, as well as those who perform any other

part in the prosecution of the war. United States v. Burr, 4 Cranch, 470.

16. War having been levied, all who aid in its prosecution by performing

any part in the furtherance of the common object, however minute, or how-

ever remote from the scene of action, are guilty of treason. United States

V. Greathouse, 2 Abb. (U. S.) 364.

17. When war is levied all those who perform any part, however minute,

or however remote from the scene of action, and who are actually leagued

in the general conspiracy, are traitors. Ex parte BoUmau, 4 Crancli, 75.
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18. Persuading men to enlist is treason only when consummated by act-

ual enlistment ; but attempts to enlist men into the service of the enemy

may be proved to show, quo amino, the accused had joined the enemy's

forces, and to show aid to enemy. Respublica v. Roberts, 1 DalL 39.

19. Overt act.— The overt act must be specially charged and proved as

laid iu the indictment. One cannot be convicted of other overt acts not so

laid. If the particular overt act as charged be advised, procured or com-

manded by the accused, he is guilty accessorilj-, and not directly as princi-

pal. United States v. Burr, 4 Cranch, 470, 491, 493, 494.

20. Cannot be constructively present at overt act.—A person in

one part of the United States cannot be considered as constructively present

at an overt act committed in a remote part of the United States. Id.

2 1 . The part which a person takes in the wai: constitutes the overt act

on which alone he can be convicted. Id. 501.

22. Procuring provisions.— The going from a British vessel to the

shore for the purpose of peaceably procuring provisions for the enemy is not

an overt act, the conduct resting only in intention. It would be different,

however, if the intent had been to procm-e the provisions by uniting with

the enemy in hostilities against the citizens of the United States. This would

be an overt act of " adhering to the enemy." United States v. Pryor, 3 Wash.

234.

23. Enlisting or procuring enhstment in the enemy's service is an overt

act of treason. Nothing wiU excuse joining the enemy but the fear of imme-

diate death. Respublica v. McCarty, 3 DalL 86.

24. Offense consists of what.— To constitute the offense of ti-eason

against the United States there must be a conspii'acy to resist generally and

by pubhc force, and an actual resistance by force or by intimidation of

numbers, to a law of the United States. A conspiracy to resist by force the

execution of such law in particular instances only— a conspiracy for a per-

sonal or private as distinguished from a public and national purpose, is not

treason, however great the violence or force or numbers of the conspirators

may be. United States v. Hanway, 2 WalL Jr. 139 ; United States v. Hoxie,

1 Paine, 265.

25. Adhering to their enemies, giving aid and comfort.— Rebels,

being citizens, are not enemies withui the meaning of this clause, and a con-

viction for treason, in promoting a rebellion, cannot be sustained under it.

United States v. Greathouse, 2 Abb. (U. S.) 364.

26. Confession proved by two witnesses is not sufficient to convict of

treason, but is competent as corroborating circumstances, although of an-

other species of ti'eason. Id.

27. None but a citizen of the United States can be guilty of high trea-

son. United States v. Villato, 2 Dall. 370.

28. Aliens domiciled in the United States in 1862, and who were engaged

in the manufacture of saltpeter in an insurgent state, and in selling it to

the Confederate States, knowing that it was to be used in the manufacture

of gunpowder for the prosecution of the rebellion, were giving aid and com-
fort to the rebellion. Held, that such aliens owe a temporary allegiance to

the government of the United States and are bound to obey the laws of the

country not immediately relating to citizenship, and are equally amenable
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•with citizens for the infraction of the laws. And such ahens, tlierofore, giv-

ing such aid and comfort to the rebellion, were subject to be proi-ecuted for

treason and for giving aid and comfort to the rebelhon. Carlisle v. United

States, 10 Wall. 147.

29. The doctrine in Hanauer v. Doane, 12 Wall 342, that "he who, being

bound bj- his allegiance, sells goods to the agent of an armed com])ination

to overthrow that government, knowing that the purchaser buys them for

that trciisonable puri)ose, is himself guilty of treason or misprision of treason,"

repeated and re-alHrmed. Carlisle v. United States, 10 Wall. 147.

2. The Congress shall have power to declare the punishment

of treason ; but no attainder of treason shall work corruption

of blood, or forfeiture, except during the life of the person

attainted.

1. Where lands are declared by law forfeited to the owner because of con-

viction of treason the estate is neither anniliilated, confiscated nor appropri-

ated to any thu'd party. The owner, as a punishment for his olfenses, is

disabled from exercising any acts of ownership over it, and no power to ex-

ercise any such rights is given to any other person. At his death, if not

before, the period of suspension comes to an end, and the estate revives and

devolves on his heirs at law. Illinois Cent R R. Co. v. Bosworth, 133 U. S.

92-101.

2. The heirs of the ofilender at his death take by descent from him and

not by gift or grant from the government Avegno v. Schmidt, 113 U. S.

293 ; Shields v. Schiff, 124 U. S. 351 ; Bigelow v. Forrest, 9 Wall. 339 ; Wall-

ach V. Van Riswick, 92 U. S. 202.

3. This provision was placed in the constitution for the benefit of the

children and heirs alone ; it is a declaration that the children should not

bear the iniquities of the fathers. Mr. Justice Strong in AVallach v. Van
Riswick, supra.

4. Pardon— Effect of on forfeiture.— Wliere estates forfeited under

conviction of treason have b^en sold to third persons, or vested rights have

been acquired, a pardon subsequently granted does not restore the estate to

the person pardoned, nor divest the acquired interest during the life-time of

the person attainted. Ex parte Garland, 4 Wall. 333-380 ; Semmes v. United

States, 91 U. S. 21 ; Confiscation Cases, 20 WaR 92, 112, 113 ; Knote v.

United States, 95 U. S. 149 ; lUinois Cent R R Co. v. Bosworth, 133 U. S. 92.

5. Allegiance to both state and nation— National paramount.—
Every citizen of a state owes a double allegiance ; he enjoys the protection

and participates in the government of both the state and the United States. In

those cases in which the United States may exercise the right of exclusive

legislation, it wiU rest with congress to determine whether the general gov-

ernment shall exercise the right of punishing exclusively, or leave the states

at hberty to exercise theii* own discretion. Houston v. Moore, 5 Wheat 1-34.
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AKTICLE lY.

THE STATES AND THE FEDERAL GOVERNMENT.

Section I.

STATE records.

Full faith and credit shall be given in each State to the

public acts, records, and judicial proceedings of every other

State. And the Congress may, by general laws, prescribe the

manner in which such acts, records, and proceedings shall be

proved, and the effect thereof.

1. Record of judgment, conclusive when— Attachment.— The

record of a judgment in one state is conclusive evidence in another, although

it appears that the suit in which it was rendered was commenced by an at-

tachment of property, the defendant having afterward appeared and taken

defense. Mayhew v. Thatcher. 6 Wheat. 129.

2. In a case stated, held not to embrace an alleged error in a decree

of a state court asserted to be in collision with a prior decision of the same

court in the same case. Mitchell v. Lenox, 14 Pet. 49.

3. Judgment of one state, how enforced in another.—A judg-

ment rendered in one state does not cany with it into another state the effi-

cacy of a judgment upon property or persons to be enforced by execution.

To give it such force in another state it must be made a judgment there

;

and can only be executed in the latter state as its laws may permit. McEl-

moyle v. Cohen, 13 Pet. 312-325.

4. Nil debet will not lie to the record.— Tlie act of congress passed

to carry tliis section into execution makes the exemplification of the record

equivalent to the original record in its proper shape, and communicates to it

the same effect as evidence, thereby makmg it sustain the same averments

in pleading and of abiding the same tests as tlie original record. It cannot

be denied or controverted by any plea such as nil debet Mills v. Duryee, 7

Cranch, 481.

5. What pleas are good.— Any plea that would be good in the state

where the judgment was rendered would be good agamst the exemplified

record, and none other. Hampton v. McConnel, 3 "Wheat 234.

6. In suits against partners to bind all, all must be served.— In

a suit against partners, one was served with process and the other not so

served, but judgment was rendered against both. Upon a suit brought in a

sister stat« on said judgment, against the party not so served, held, that the

judgment so rendered in the former state was not conclusive against the

defendant Hortsman v. Henshaw, 11 How. 177.

7. No new powers are conferred on states by this clause.—By
this provision - thu coDstituti(m did not mean to confer any new powers

upon the states, but shuply to regulate the effect of their acknowledged
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jiiriscHrti<iTi over persons and tliin;:;s within tli«'ir territory. Ttditl not make
the judgments of other states domestic jndj^ments to all intents and pur-

poses, but only gave a general validity, faith and credit to them as evidence."

Story's Conflict of Laws, ^ (509. ((iioted and approved by Mr. Justice Bradley

in delivering the opinion of the court in Thompson v. Wliitman, 18 WalL
457. 40?, 403.

8. Service on agent of corporation.— AVhere process was served in

Ohio on an agent of a corporation of Indiana doing business in the former

state by permission of the laws thereof, and who was qualified by sucli laws

to represent such corporation there m respect to service of process and notice,

and judgment was thereupon rendered in the case against the corporation

by a court of the state of Ohio, held, that a judgment so recovered is as

valid as if the corporation had its habitat in Ohio ; that a record of such

judgment properly certified is entitled to full faith and credit in the courts

of Indiana. Lafayette Insurance Co. v. French. 18 How. 404.

9. Conclusiveness of.— Where a judgment is conclusive between the

parties in the state where rendered it is equally so in every other state, and

is not open to review in a suit upon it in another state. Christmas v.

Russell, 5 WaU. 290.

10. Effect of judgment on nature of action,— The essential nature

and real foundation of a cause of action are not changed by recovering judg-

ment on it. And the teclmical rules which regard the original claim as

merged in the judgment, and the judgment as implying a promise to pay it,

do not preclude a court, to which such judgment is presented for affirma-

tive action (wliUe it cannot go behind the judgment for the purpose of ex-

amining into the validity of the claim), from ascertaining whether the claim

Js really one of such a nature that the court is authorized to enforce it

Louisiana v. New Orleans, 109 U. S. 285-288 ; Louisiana v. Police Jury, 111 icL

716; Chase v. Curtis, 113 id. 452-464; Boynton v. Ball, 121 id. 457-466; Wis-

consin V. Pehcan Ins. Co., 127 id. 265-293.

11. The title acquired under the attachment laws of a state, and which

is vahd there, is to be held valid in every other state. Green v. Van Bus-

ku-k, 7 WalL 139.

12. Semble.— Wliere a contract is made to pay a cei-tain number of

dollars in gold and silver coin, it cannot be satisfied by payment of that

number of dollars in legal tender notes. Express conti'acts to pay coin can

only be satisfied by payment of coined dollars. Bronson v. Rodes, 7 Wall.

229 ; Butler v. Horwitz, 7 Wall. 258 ; Bronson v. Kimptou, 8 Wall. 444.

13. The same legal effect must be given to a New York judgment in New
Jersey as would be given to it in New York. Chew v. Brumagen, 13 Wall.

497.

14. Conclusive as matter of evidence.— A final judgment of a court

of competent jurisdiction both as to parties and subject-matter in one state,

determining the rights of the i^arties thereto, is admissible as evidence in an-

other suit between the same parties and for the same causes of action, and

it has the same force and effect when pleaded or offered in evidence in an-

other state as it would have in the state wherein it was rendered. JNIutual

Life Ins. Co. v. Harris, 97 U. S. 331.
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15. Case stated and held not to interfere with the provisions of this sec-

tion. Borer v. Chapman, 119 U. S. 587.

16. Effect to be given to laws.— This provision implies that the pub-

lic acts of every state shall be given the same effect by the courts of other

states that Ls given to them by the law and usage of the state wliich enacted

them. C. & A. R R Co. v. Wiggins Ferry Co., 119 U. S. 615.

17. Laws of state must be proved.— To ascertain what effect such

act has in the state where enacted the law of such state must be proved. Id.

18. This section establishes a rule of evidence rather than of

jurisdiction.— This provision and the laws of congress in relation thereto

establish a rule of evidence rather than of jurisdiction. While they make

the record of a judgment rendered in one state, after due notice, conclusive

evidence in the courts of another state or of the United States of the matter

adjudged, they do not affect the jurisdiction either of the court in which the

judgment is rendered or of the court in which it is offered in evidence.

They differ from judgments recovered in a foreign countiy in no other

respect than in not being re-examinable on their merits, nor impeachable

for fraud in obtaining them, if rendered by a court having jurisdiction of

the cause and of the parties. Wisconsin v. Pehcan Ins. Co., 127 U. S. 265-

291, 292.

19. Statute restricting operation of section unconstitutional.—
A state statute to the effect that a judgment recovered against one of its cit-

izens in a sister state shall not be enforced in its tribunals if the cause of

action which was the foimdation of such judgment would have been barred

in that state by its statute of hmitations, is unconstitutional. Christmas v.

Russell. 5 WalL 290.

20. Effect of taxation.—No state can legislate except with reference to

its own jurisfhction. One state cannot exempt property from taxation in

another. So where one state owes a debt and issues registered bonds there-

for, such bonds, when holden by a resident of another state, may be taxed

in such other state, imder the laws thereof, without violating this section of

the constitution. Bonaparte v. Appeal Tax Court, 104 U. S. 592.

21. Statute of limitations held valid as applied to judgments of

other states.— A state has power to regulate the remedies by which con-

tracts may be enforced in its courts, unless such regulation is repugnant to

the constitution of the United States or the laAvs of congress. And a law of

one state limiting the time in which suits should be brought on a judgment

of another state is valid. Bank of Alabama v. Dalton, 9 How. 522.

22. Question of jurisdiction.— Under the constitution and acts of

congress the question of jurisdiction remains open as at common law. It

may, therefore, be shown by proper evidence that the court rendering the

judgment had no jurisdiction ; and the pleadings may be so shaped as to

admit such evidence. Warren Manufacturing Co. v. ^tna Ins. Co., 2 Paine,

501.

23. In order to sustain the judgment the court rendering it must have

jurisdiction of the parties as well as of the subject-matter. Id.

24. When an action is brought in one state on a judgment recovered in

another, it is not enough to show it to be valid in the state where rendered

;

it must also appear that the defendant was either personally within the ju-
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risdiction of the state or had legal notice of the suit, and was in some way
subject to its laws, so as to be bound to ai)pear in the suit or sutfer a judg-

ment by default Lafayette Ins. Co. v. French, IH IIow. 404.

25. The laws of the United States, pa.ssed in pursuance to the authority

conferred in this section, after providing the mode of authenticating the acts,

records and judicial proceedings of the states, declares : "And the said rec-

ords and judicial proceedings, authenticated as aforesaid, shall have such

faith and credit given to them in every court within the United States as

they have by law or usage in the courts of the stiite from whence the said

records are or shall be taken." This does not prevent an inquiry into the

jurisdiction of the court in which a judgment is rendered to pronounce the

judgment, nor into the right of the state to exercise authority over the par-

ties or subject-matter, nor whether the judgment is founded in and impeach-

able for manifest fraud. The constitution did not mean to confer any new
power on the states, but simply to regulate the effect of their acknowledged
jurisdiction over persons and things within then- territory. It did not make
the judgments of the states domestic judgments, but only gave a general

valithty, faith and credit to them as eviderce. Cole v. Cunningham, 133

U. S. 107.

26. Judgment against foreign corporation not personal, when.

—

A judgment rendered in one state against a corporation of another state

founded upon service of process on an agent of such corporation found
within the state wherein the suit is brought does not authorize a personal

judgment against the corporation when such foreign corporation was not

doing business in the state wherein the suit was brought. A personal judg-

—ment rendered on such service, when offered in evidence in the courts of

another state, is not such record as this clause applies to. St. Claii- v. Cox,

106 U. S. 350.

27. Judgment against non-residents founded on service by-

publication not entitled to faith and credit.— Where a personal

judgment is rendered in one state against a defendant served alone by pub-
lication, and who did not appear in the case, the record thereof is not enti-

tled to faith and credit in a suit thereon in a sister state. This clause applies

only to records and proceedings of courts in so -far as they have jurisdiction.

Board of Pub. Works v. Columbia CoUege, 17 Walk 521.

28. Record as to jurisdictional facts may be contradicted.—
Neither this clause of the constitution nor the act of congress passed to

carry it into effect precludes an inquiry into the jurisdiction of the court by
wliicli a judgment offered in evidence was rendered. The record as to juris-

dictional facts may be contradicted. Thompson v. Whitman, 18 Wall. 457.

29. Intent of section.— This section was intended to vest in congress

the fuU power to declare the judgments of one state conclusive in every

other. Congress has not gone this far, but has declared that they shall have
such effect in every other state as they possessed in the state whence they
were taken. Green v. Sarmiento, 3 Wash C. C. 17.

30. Conclusiveness of judgment.— Under the constitution and acts

of congress the judgment of a court in any state is conclusive ; and the same
effect is givep to it in every other state as it had in the state where rendered.

The record, when duly authenticated, contains absolute verity, and is con-

clusive. Westerwelt v. Le%Ws, 2 McLean, 511.
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31. Process or appearance must be shown.— "^liere no process

was served on the defendant, and there has been no appearance, the judg-

ment is a nuUity. Id.

32. But where the record shows such process or appearance it is con-

clusive. Id.

33. Intent of provision — Illustration.— The intention of this sec-

tion was to confer on citizens of the several states a general citizenship, and

to communicate all the privileges and immunities which the citizens of the

same state would be entitled to under the hke circumstances ; and this in-

cludes the right to institute actions. But where a firm in ^Massachusetts

was about to make an insolvent assignment, and, that fact becoming known

to one of the creditors, a citizen of Massachusetts, it (the creditor) caused

suit by attachment to be brought in New Yoi-k and the credits of the in-

solvent there to be levied upon, it was held that the assignee of the insolvent

in Massachusetts might enjoin the attaching creditor from continuuig to

have and maintain his said action in New York, without violating the pro-

visions of section 1 of this article. Cole v. Cunningham, 133 U. S. 107.

34. Will, probate of.— Wliere the wiU of a citizen of South Carolina

was executed in that state, and du*ected that a power of appointment be

executed by the person therein named " by her last wiU and testament duly

executed," this meant that the wiU of the person designated to execute the

power must be duly executed according to the laws of South Carolina. And
where such will of the person designated in the first will was executed in

North Carolina, and there probated and declared to be executed according

to the laws of that state, but was rejected in South Carolina by the courts of

that state because of not being executed according to the laws of South

Carolina, this was not refusing to give faith and credit to the laws of North

Carolina within the meaning of this section. Bloimt v. Walker, 134 U. S.

607.

Section II.

1. The citizens of each State shall be entitled to all privi-

lesres and immunities of citizens in the several States.

1. Who are citizens of a state.—A citizen of the United States resid-

ing in any state of the Union is a citizen of that state. Gassies v. Ballon, 6

Pet. 761.

2. Capitation tax on persons leaving state.—A law of Nevada

levying a capitation tax on persons leaving the state by stage-coach or rail-

road is in confUct with this clause of the constitution ; also with the prohi-

bition against laying imposts by a state ; also against the right of congress to

regulate commerce. Crandall v. Nevada, 6 Wall. 35.

3. These privileges and immunities are such as are common to

all the people.— The privileges and immunities secured to citizens of each

state in the several states by this provision are those privileges and immuni-

ties which are common to the citizens in the latter states under their consti-

tutions and laws by virtue of their being citizens. Paul v. Virginia, 8 WalL

180.
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4. Marital rights, rights of contract, and not of citizenship.— Xo
priviU'p's arc sccuriMl by it except those which belung to citiz<'uship, liights

attached by law to contracts, by reas<ju of the place where such contracts are

iiiaile or executed, wholly irrespective of citizenship of the parties to those

contracts, cannot be deemed ''privileges of citizens" within the meaning of

the constitution. Therefore it is no abridgment of the " privileges of citi-

zens " to deny to a widow whose marriage was not contracted in Louisiana,

nor executed there by matrimonial domicile, the same rights of property in

the estate of a deceased husband as is given to a widow whose marriage was

there contracted, or where the spouses live in the state. Conner v. Elliott,

1« How. 591.

5. Goods from, other states — Sale cannot be prohibited.— A
statute of Maryland prohibiting in certain districts the sale of go(xls otlier

than the agricultural products and ai-ticles manufactured in the state by-

persons not residents of the state until license therefor has been obtained, as

in the act directed, is unconstitutional. Ward v. Maryland, 12 Wall. 418.

6. Right of woman to practice law not included in provision.—

The supreme court of Illinois, having refused to grant a license to a woman

to practice law in the courts of that state on the ground that, under the

laws of the state, females are not eligible to be so admitted, such decision

violates no provision of the federal constitution. It does not violate this

clause for the reason that it only guaranties privileges and immunities to

citizens of other states in that state. Bradwell v. State, 16 Wall. 130.

7. The citizens of one state are not invested by this clause of

4he constitution with any interest in the common property of

another state — Application of rule.— It was held that each state

o^^^ls the tide-waters and beds of all tide-waters within its jurisdiction;

that a right of fishery is a property right, and not a mere privilege or im-

munity of citizenship. Therefore a state may grant to its own citizens the

exclusive privilege of using the lands covered by water on its borders for

the purpose of maintaining oyster-beds, and may with ]:)enalties prohibit

such use by citizens of other states. McCready v. Virginia, 94 U. S. 391,

8. Act of sequestration by Confederate government.— An act of

the Confederate government sequestrating credits due to citizens of the k»yal

states denies to the citizens of such states the privileges and immunities of

citizens in the several states, and is void. Williams v. Bruffy, 96 U. S. 176.

In delivering the opinion of the court in this case Mr. Justice Field used the

following language in reference to tliis subject :
"A constitutional provision

securing to the citizens of each state the privileges and imnumities of citi-

zens in the several states could not have a more fitting application than in

condemning as utterly void the act under consideration here, which Virginia

enforced as a law of that commonwealth ; treating the plaintiffs as alien

enemies because of their loyalty to the Union, and decreeing for that reason

a sequestration of the debts due to them by its citizens."

9. Secession did not sever the imion of states.— A state does not

cease to be a state of the Union, uor the citizens thereof cease to be citizens

of the United States, by reason of any ordinance of secession and laws en-

acted thereunder passed by such state. Texas v. White, 7 Wall 700.
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10. A contract made by an insurgent military board in aid of the rebellion

is void. Id.

11. An act of an insurgent state legislatiu'e in aid of rebellion cannot be

enforced or liave etlect given to it by a federal court Id.

12. Statute of limitations.— A state statute which, in effect, provides

that where a defendant is out of the state the statute of limitations shall not

ran against the plaintiff if the latter resides in the state, but shaU if he re-

sides out of the state, is not repugnant to this clause. Ryan v. Carter, 93

U. S. 78.

13. Texas cattle.— Section 4059 of the code of Iowa, which provides

that a person having in his possession " Texas cattle " which have not been

wintered north of the northern boundary line of Missouri and Kansas shall

be hable for aU damages caused by allowing such cattle to iiin at large and

thereby spread the Texas cattle fever, is not such denial to the citizens of

other states of the rights, privileges and immunities accorded to citizens of

Iowa as is contemplated by this clause of the constitution. Kimmish v. Ball,

129 U. S. 217.

14. Purpose and extent of provision.— This clause does not create

those rights called privileges and immunities of citizens of the state ; nor

does it tlirow around them any secmity for the citizen of the state in which

they are claimed or exercised ; nor does it profess to control the power of

the state governments over the rights of their own citizens. Its sole purpose

is to declare to the several states that whatever those rights are, as you grant

or establish them to your own citizens, or as you limit or quahfy, or impose

restrictions on their exercise, the same, neither more nor less, shaU be the

measure of the rights of citizens of other states within your jurisdiction.

Slaughter-House Cases, 16 WaU. 36.

15. What privileges and immunities are meant.— The privileges

and immunities here meant are those privileges and immunities wliich are

fundamental. They may all be comprehended under the following general

heads : Protection by the government, with the right to acquire and possess

property of every kind, and to pursue and obtain happiness and safety, sub-

ject, nevertheless, to such restraints as the government may prescribe for

the general good of the whole. By Mr. Justice Washington in Corfield v.

Coryell, 4 Wash. C. C. 371. Cited and approved by Justice Miller in Slaughter-

House Cases, 16 WaU. 36.

16. Object of section.— Tills section, like the fourteenth amendment,

is directed against state action. Its object is to place the citizens of each

state on the same footing with citizens of other states, and inhibit discrim-

inating legislation against them by other states. There is no authority in

this section for the enactment of section 5519 of the Revised Statutes. United

{titates V. Harris, 106 U. S. 629.

17. Corporation a citizen of the state creating it and cannot emi-

grate.— A corporation is regarded in effect a citizen of the state which

creates it. It has no faculty to emigrate; it can exercise its franchises

extraterritorially only so far as may be permitted by the policy or comity

of otiier sovereignties. St Louis v. Wiggins Ferry Co., 11 Wall. 423.

18. Corporations are not citizens within the meaning of this

clause.— They are creatures of local law and have not even an absolute



STATES AND FEDEKAL GOVERNMENT. 159

right of rt'cognitiou iu other states, hut depeiid U>i tliut, and for the enforce-
ment of then- contracts, upon the assent of those states, wliich may be given
accordingly on sucli terms as tliey please. Paul v. Virginia, 8 Wall. 108

;

Insurance Co. v. Massachusetts, 10 Wall. 500 ; Ducat v. Chicago, 10 Wall. 410

;

Pembina Mining Co. v. Peimsylvania, 125 U. S. 181 ; Doyle v. Continental Ins.

Co., 9-4 U. 8. 535; Lafayette Ins. Co. v. French, 18 How. 404; Bank of Au-
gusta v. Earle, i;3 Pet. 519; Warren ManuCacturing Co. v. ^tna Ins. Co., 3
Paine, 501.

19. A state has power to discriminate between its own corporations and
those of other states, and the nature and degree of such discrimination be-

longs to the state to determine, subject only to such limitations as are found
in the federal constitution. The case of Paul v. Virginia cited and followed.
Ducat V. Chicago, 10 Wall. 410.

20. The terms imposed must be consistent with the constitution.
While the states may regulate the conditions upon wliich corporations of
other states may be permitted to do business within the state granting it,

they cannot impose conditions which are repugnant to the constitution of
the United States. A restriction wliich has for its purpose a resti'aint upon
the right' of the corporation to sue in or remove cases to the United States
courts, where such right exists under the constitution and law^s of congress,
is void. Barron v. Buruside, 121 U. S. 180-200, and cases cited.

Note.— The doctrine seems now also to be settled by a thread of reserva-

tion running through all the cases upon the subject, that corporations en-

--g^ged in commerce among the states or with foreign countries cannot be
restrained in the transactions of such commerce by the legislation of the
several states, wherein such commerce is being transacted. Barron v. Burn-
side, siqjra; Lafayette Ins. Co. v. French, 18 How. 404 ; Ducat v. Cliicago, 10

Wall 410 ; Ins. Co. v. Morse, 20 WaU. 455 ; St. Clair v. Cox, 100 U. S. 350

;

Fire Association v. New York, 119 U. S. 110.

21. Women as citizens.— The word ''citizen " is often used to convey
the idea of membership in a nation. In that sense women born of citizen

parents within the United States have always been considered citizens, as
much so before the adoption of the fourteenth amendment as since. 3Iinor
V. Happersett, 21 Wall. 102.

22. Suffrage not a privilege or immunity of citizenship.— The
right of suffrage was not necessarily one of the privileges or immunities of
citizenship before the adoption of the fourteenth amendment, and that
amendment does not add to these privileges and immunities. It simply fur-

nishes additional guaranty for the protection of such as the citizen already
had. Neither at the time of the adoption of the amendment, nor at the time
of the adoption of the constitution, was suffrage co-extensive with the citi-

zenship of the state. Id.

2. A person charged in any State with treason, felony, or

other crime, who sliall flee from justice and be found in an-

other State, shall, on demand of the executive authority of
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the State from Trhich he fled, be dehvered up, to be removed

to the State having jurisdiction of the crime.

1. What acts are included in this article.— The words of this ar-

ticle embrace every act forbidden and made punishable by a law of the

state, whether treason, felony or misdemeanor, and gives the right to the

state where any such crime is committed to demand the fugitive from

the executive of the state to which he has fled Kentucky v. Dennison, 24

How. 66.

2. Party demanded must be charged with crime.— This demand

is only authorized to be made when the party is charged in the regular

course of judicial proceedings. Id.

3. General government cannot coerce submission.— If the gov-

ernor on whom demand is made refuses to discharge his duty, there is no

IDOwer in the general government through any of its departments, judicial

or otherwise, to use any coercive means to compel action. Kentucky v.

Dennison, 24 How. 66 ; Taylor v. Taintor, 16 WaU. 866-370.

4. Habeas corpus will lie to inquire into the legality of arrest.

The state courts have power by writ of habeas corpus to inquire into the

legality of the arrest of persons charged with crime in another state, and

who are arrested upon requisition from such other state. Robb v. ConnoUy,

111 U. S. 624.

5. Federal courts have not exclusive jurisdiction in such cases.

Congress has not attempted to confer upon the federal courts exclusive

jurisdiction in matters of habeas cotpiis growing out of such arrests. The

cases of Ableman v. Booth, United States v. Booth, 21 How. 506, and Tarble's

Case, 13 Wall. 397, reviewed and distinguished. Id.

6. Duties and powers of executive on whom demand is made.—
Each state has the right to prescribe the forms of pleading to be used in its

courts of justice, and where a fugitive from justice is demanded by the ex-

ecutive of one state from the executive of another, wherein the fugitive is

found, it is the duty of the latter to surrender the fugitive, notwithstanding

the information or indictment may not be framed according to the technical

forms of criminal pleading, if it is in substantial ' compliance with the laws

of the state making the demand. The act of congress does not require the

surrender of the person demanded unless it is made to appear that he is in

fact a fugitive from justice. The determination of that question rests with

the executive of the state on whom the demand is made. Ex parte Reggel,

114 U. S. 642.

7. Case stated and rule applied.— M. was indicted in Kentucky for

murder charged to have been committed in said state. Subsequently he was

foimd in the state of West Virginia, and requisition was made by the gov-

ernor of Kentuck}- to the governor of West Virginia for his sm-render.

Pending the settlement of some questions which arose between the respect-

ive governors as to the form of the requisition, etc., M. was forcibly seized

by a mob headed by the agent appointed by the governor of Kentucky to

receive him from the authorities of West Virginia upon the requisition, and

was forcibly carried to Louisville, Ky. After he was taken there, and wliile

still forcibly held by the agent and his posse, M. was arrested by the sheriff
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of the county upon a warrant issued upon an indictment for minder, and

was lodged in the jail of the county. The govenior of West Virginia there-

after made requisition upon the goveraor of Kentucky, "that Plyant Mahon
be released from confinement, set at large and returned in safety to the state

of West Virginia." This requisition was refused hy the governor of Ken-

tucky. The governor of West Virginia then petitioned the United States

district conrt for the district of Kentucky to grant a Jiabcaff cfn-jnis and to

set M. at liberty. M. also petitioned for like relief. Upon trial the writ was
refused. Upon appeal to the supreme court, Jickl: (1) That states of the

Union are not absolutely sovereign. Their sovereignty is qualified and lim-

itea by the conditions of the federal constitution. They cannot declare war
or authorize reprisals on other states. Their ability to prevent the forcible

abduction of persons from their territory consists solely in their power to

punish violations of their crimiuallaws committed within the state, whether

by then- own citizens or citizens of other states. That to so punish the vio-

lators of their criminal laws they may demand the surrender of the person

charged with the crime when found in another state. (2) That, although

M. had the right, while in West Vii-ginia, to insist that he should not be sur-

rendered to the authorities from Kentucky except in pursuance of the acts

of congress, nevertheless, having been subsequently arrested in Kentucky

under writs issued by the courts of that state founded upon indictments

against him, the question is not as to the validity of the proceeding in West
Virginia, but as to the legality of liis detention in Keqtucky. Tliere is no

~~-^Qinit5^ between the states by which a person lield upon an indictment for a

criminal offense in one state can be turned over to the authorities of an-

other, even though abducted from the latter. (3) The laws of the United

States do not recognize that a fugitive from justice in one state has the right

of asylum in another unless removed in conformity with the laws for the

surrender of such fugitives ; and there is no authority in the courts of the

United States to act upon any such alleged right. (4) That a person in-

dicted for a felony in one state, forcibly abducted from another state and

brought to trial in the state where he is indicted by parties acting without

warrant or authority of law, is not entitled, under the constitution or laws of

the United States, to release from detention, when arrested under the indict-

ment, by reason of such forcible and unlawful abduction. Mahon v. Justice,

127 U. S. TOO, Bradley and Harlan, JJ., dissenting.

8. Legality of arrest iipon a requisition may be tested in state

court.—A person arrested upon a requisition warrant may have the legalitv'

of liis arrest tested by the courts, and to this end the state courts have juris-

diction in habeas corpus. Two things shoLild be made to appear to the exec-

utive on whom the demand is made: 1st That the person demanded is

substantially charged with a crime against the laws of the state from wliich

the demand comes. 2d. That he is a fugitive from the justice of the state

making the demand. The first of these is a question of law, to be determined

by inspection of the papei's, and may be a subject of judicial investigation.

The second is a question of fact, to be determined by the governor on whom
the demand is made, and such a determination is sufficient to justify a re-

moval imtil the presum^jtion is overcome by contrary proof. Roberts v.

ReiUy, 116 U. S. 80.

11
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9. Laws of congress upon subject are valid.— There is no express

grant to congress of legislative power to execute tliis provision, and it is not

self-executing ; but the contemporaneous construction embodied in the act of

1793 (1 Stat at L. p. 302), and now embodied in sections 5278 and 5279, Revised

Statutes, has estabhshed the validity of the legislation of congi-ess on the

subject Id.

10. Authorities not harmonious.— ^Miether or not the determination

by the governor on whom demand is made of the questions of fact in rela-

tion to an alleged fugitive from justice is conclusive, or how far they may

be reviewed judicially on habeas corpus, are questions not settled by har-

monious judicial authority. Id.

11. The crime must be charged to have been committed in the

state from which the demand for surrender comes.— It must be

made to appear to the governor upon whom the demand is made for the sur-

render of a fugitive from justice— 1st, that the crime with which the fugitive

stands charged was committed within the state making the demand ; 2d, that

the fugitive demanded has fled from the state wherein he stands charged

with the cruna Ex parte Joseph Smith (the Mormon Prophet), 3 McLean,

121.

12. Duty to surrender not absolute.— AMiere a demand is properly

made by the governor of one state upon the governor of another, the duty

to surrender is not absolute and unqualified. It depends upon the circum-

stances of the case. If the laws of the latter state have been put in force

against the fugitive and he is imprisoned there, the demands of those laws

may be fh*st satisfied. The duty of obedience then arises, and not before.

Taylor v. Taintor, 16 WaU. 366, 370.

13. Extradition on demand of foreign governments — Exercise

of, by state, not an exercise of police power.— Where the government

of Canada demanded from the governor of Vermont the extradition of a

person accused of the crime of murder committed in Canada the state, in

acting upon such a requisition, does not thereby exercise its police powers.

These operate only on the internal concerns of the state, and require no in-

tercourse with a foreign state in order to carry them into execution The

power thus exercised is a part of the foreign intercourse of this countiy

which has undoubtedly been conferred on the federal government. It is

clearly included in the treaty-making power and the power to appoint and

receive ambassadors and other public ministers. This power has been de-

nied to the states, and its exercise by them is inconsistent with the powers

conferred upon the general government, and, tlierefore, a state cannot le-

gally surrender a fugitive upon demand made by a foreign country.

Per Taney, J., for liimself and Justices Story, McLean and Wayne, in Holmes

V. Jennison, 14 Pet 540, 569-574.

14. Does not apply to foreign nations.— This provision by the ob-

Tious import of its terms has no relation whatsoever to foreign nations, but

is confined in its operation to the states of the Union. Per Mr. Justice Bar-

bour, in Holmes v. Jennings, 14 Pet at p. 587.

3. Kg person held to service or labor in one State, under the

laws thereof, escaping into another, shall, in consequence of
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any law or regulation therein, bo discharged from such service

or ]al>(>r, Ijut shall be delivered uj) on claim of the party to

whom such service or labor may be due.

1. Tlio act of the Pennsylvania legislature of March 25, 182C, in reference

to carrying negroes out of tlie state, and the penalties for so doing, is uncon-

stitutional and void It purports to punish as a public offense the act of

seizing and removing a slave by his master, wliicli act the constitution oi the

United States was designed to justify and uplujld Prigg v. Pennsylvania,

16 Pet 539.

2. The "persons" here referred to were African slaves. Dred Scott v.

Sandford, 19 How. 393.

3. The act of congress commonly called the Missoui'i Compromise, and

wliich prohibited slavery north of 36'' 30', declared unconstitutional Id.

4. The right of slavery is distinctly affirmed in the constitution. Id.

5. Object of the clause was to secure to slaveholders their prop-

erty.— It is historically well known that the object of this clause was to

secure to the citizens of the slave-holding states the complete right and title

of ownership to their slaves as property in every state of the Union into

which they might escape. Per Story, J., in Prigg v. Pennsylvania, 16 Pet

539.

6. States cannot control the subject.— This clause contemplates the

existence of a positive, unqualified right on the part of the owner of the

slave, which no state law or regulation can in any way qualify, regulate,

' control or restrain. Id.

7. Nor interfere with the regulations made by congress.— Where

congress have a constitutional power to regulate a particular subject, and

they do actually regulate it in a given way, state legislatures have no right

to interfere therewitli. Id See, also, Houston v. Moore, 5 Wheat 1, 21, 22.

8. Act of congress constitutional.— The act of congress, February 12,

1793, relative to fugitive slaves in the northwestern territory, is constitu-

tional, and the power of legislation upon the subject is exclusive in the

national legislature. Prigg v. Pennsylvania, 16 Pet 539 ; Jones v. Van

Zandt 5 How. 215.

9. Same.— Nor is it repugnant to the ordinance of 1787, entitled " An ordi-

nance for the government of the territory of the United States northwest

of the River Ohio." Jones v. Van Zandt, 5 How. 215.

10. Where a master voluntarily carried his slaves into a free state, they

could not be deemed fugitives from labor, and were not subject to be deliv-

ered up imder this provision. The owner thereby forfeited his right to them

as slaves. Sti-ader v. Graham, 10 How. 82 ; Butler v. Hopper, 1 Wash. C. C.

499 ; Vaughan v. WiUiams, 3 McLean, 530 ; Miller v. McQuerry, 5 McLean,

469.
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Section III.

NEW STATES AND TEREITOEIES.

1. Xew States may be admitted by the Congress into this

Union ; but no new State shall be formed or erected within

the jurisdiction of an}^ other State; nor any State be formed

by the junction of two or more States, or parts of States, with-

out the consent of the Legislatures of the States concerned, as

well as of the Congress.

1. Acquisition of territory by war.— A war declared by congi-ess

can never be presumed to be waged for conquest or the acquisition of terri-

torj ; nor does the law declaring war imply an authority to the president

to enlarge the limits of the United States by subjugating the enemy's coun-

try. The boundaries of the United States may be extended by conquest or

treaty, and the government may demand the cession of territory as a condi-

tion of peace in order to indemnify its citizens for the injuries they liave

received, or to reimburse the government for the expense of the war. Flem-

ing V. Page, 9 How. 603-614.

2. Compact by government upon admission of a state.— That

part of the compact admitting Alabama as a state respecting the public

lands is nothing more than the exercise of a constitutional power vested in

congress, and would have been binding on the people of the new state

whether they consented to be bound or not. Pollard v. Hagan, 3 How. 212.

3. Eights ofnew states in navigable waters.— The shores of nav-

igable waters, and the soils under them, were not granted by the constitu-

tion to the United States, but were reserved to the states respectively ; and

the new states have the same rights, sovereignty and jurisdiction over tliis

subject as the original states. Pollard v. Hagan, 3 How. 213 ; Withers v.

Buckley, 20 How. 92 ; McCready v. Virginia, 94 U. S. 394 ; Bridge Co. v.

United States, 105 U. S. 491.

4. Eminent domain.— Upon the admission of a new state the right of

eminent domain passes from the general government to the new state.

Nothing remains m the United States but the public lands. Pollard v.

Ha^^an. 3 How. 212.

5. Prior laws of congress in relation to the territories and their gov-

ernment have no force in the new state after its admission and adoption of

a constitution unless they are adopted by the state constitution. Permoli v.

First Municipality, 3 How. 589 ; Strader v. Graham, 10 How. 94 ; Scott v.

Sandford, 19 How. 491 ; Woodman v. Kilbourn Manuf. Co., 1 Abb. (U. S.) 158

;

S. C. 1 Biss. 546.

2. The Congress shall have power to dispose of, and make
all needful rules and regulations respecting, the territory or

other property belonging to the United States ; and nothing
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in this Constitution shall be so construed as to prejudice any

claims of the United States or of any ])articuhir State.

1. Power of congress over territories, how derived.— Tlie gov-

erniuLMit of the Uiiiou may iic(iuire territory either by treaty or by c<mquest,

aud when such territory is acijuired it continues to be a temtory of the

United States until admitted as a state, and Ls governed by congress by vir-

tue of this clause c)f the constitution. This power to govern sucli acciuircd

territory may result necessarily from the fact that it is not withhi the juris-

diction of any particular state and is within the power and jurisdiction of

the United States. Or the right to govern may be the inevitable conse-

quence of the right to ficquire territory. Whichever may be the S(jurce

whence the power is derived, the possession of it is unquestioned. Ameri-

can Ins. Co. v. Canter, 1 Pet 511 ; Sere v. Pitot, G Cranch, 33G; Worcester v.

Georgia, 6 Pet. 51."5.

2. By the treaty with Spam Florida became a territory of the United

Stiites, and must, while such, be governed by virtue of that clause of the

constitution which empowers " congress to make all needful rules and regu-

lations respecting the territory or other property belonging to the United

States." American Ins. Co. v. Canter, 1 Pet. 510.

3. The power of congress to govern territories arises from its power to

declare war and make treaties of peace, and the incidental power, in connec-

tion therewith, of acquii'ing territory. It is also conferred in the clause

wliich gives to congress " the power to dispose of and make all needful rules

and regulations respecting the territory and other property belonging to the

United States." Mormon Church v. United States, 136 U.' S. 1.

4. Territories— Powers of congress to amend acts of, and to

enact laws for.— " In the organic act of Dakota there was not an express

reservation of power in congress to amend the acts of the territorial legisla-

ture. Nor was it necessary. Such a power is incident to sovereignty, and

continues until granted away. Congress may not only abrogate laws of the

territorial legislatures, but may itself legislate directly for the local govern-

ment. It may make a void act of the territorial legislatm-e valid, and a

valid act void. In other words, it has full and complete legislative author-

ity over the people of the territories and all departments of the territorial

governments. It may do for the territories what the people imder the con-

stitution of the Umted States may do for the states." National Bank v.

County of Yankton, 101 U. S. 129, cited and approved in Mormon Church

V. United States, 136 U. S. 1-43.

5. The constitutional power of congi-ess to enact laws for the government

of the territories has passed beyond the stage of controvei-sy to final judg-

ment The people of the United States, as sovereign o\\Tiei-s of the national

territories, have supreme power over them and their inhabitants. Murray

V. Ramsey, lU U. S. 15-44.

6. May regulate suffrage.— It may prescribe the qualification of vot-

ers within a territory, and may exclude from such privilege persons guilty

of bigamy. Murphy v. Ramsey, 114 U. S. 15.

7. Territories—Power of congress over.— The power of congress

over territories is general and plenary, arising under the lowers granted in

this section, as well as being derived from the power to acquire teiTitory,
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wliich latter right arises from the power to declare war and make treaties

of peace. Under these powers congress had authority to repeal the act of

the teiTitory of Utah incorporating the Church of Jesus Christ of Latter-

day Saints. Mormon Church v. United States, 136 U. S. 1.

8. Territorial legislatures — Powers of.— The powers of temtorial

legislatui-es extend to all rightful objects of legislation not inconsistent with

the laws and the constitution of the United States. Id., at p. 543.

9. Congressional legislation for territories.— In legislating for ter-

ritories congress possesses the combined ixjwers of the federal and state

governments. American Ins. Co. v. Canter, 1 Pet 511 ; Benner v. Porter, 9

How. 235 ; Forsyth v. United States, id. 571.

10. Territories— Extent of national sovereignty in.— The United

States never had any municipal sovereignty, jurisdiction or right of soil in

and to the territory of wliich any of the new states were formed, except for

the temporary purpose of executing the trust created by the deeds of cession

and the treaties by which such territoiy was acquired. When the cession

was accepted the United States took upon itself the ti-ust to hold the mu-
nicipal eminent domain for the new states, and to invest them with it to the

same extent in all respects that it was held by the states ceding the terri-

tories. When the territory is admitted as a state nothing remains in the

United States except the public lands. Tliis right of eminent domain over

the shores and the soils under the navigable waters, for all municipal pur-

poses, belongs exclusively to the states within their respective territorial

jurisdiction, and they and they only have the constitutional right to exercise

it Pollai'd V. Hagan, 3 How. 212; Goodtitle v. Kibbe, 9 How. 471; Doe
ex dem. Hallett v. Beebe, 13 How. 25.

11. Powers of congress cannot be interfered with.— The power

of congress in the disposal of the public domain cannot be interfered with

nor its exercise embarrassed by state legislation. Nor can such legislation

deprive the grantee of the government of the possession and enjoyment of

the property granted, by reason of any delay in the transfer of the title

after the initiation of proceedings for its acquisition. Gibson v. Chouteau, 13

WaU. 92.

12. A territorial legislature has no power to pass a law in contravention

of the constitutional authority of congress over the territory of the United

States or which wiU have the effect to deprive the supreme and district

courts of the territory of chanceiy as weU as common-law jurisdiction.

Dunphy v. Kleinsmith, 11 WaU. 610.

13. This provision applies only to territory within the chartered limits of

some one of the states when they were colonies of Great Britain, and which
was suiTendered by the British govermiient to the old confederation of the

states in the treaty of peace. It does not apply to territory acquii-ed by the

present federal government by treaty or conquest from a foreign nation.

Dred Scott v. Sandford, 19 How. 393. What was said in American & Ocean
Ins. Co. V. Canter, 1 Pet 511, here held to be obiter dictum, and not au-

thorit}\

14. Railroad in— Power of congress to grant.— Congi-ess can grant

to a corporation existing under the laws of an individual state the right to

construct a railroad withiu any of the territories of the United States, and
the state aftervN^ard created out of the ten-itory could not put any impedi-



STATES AND FEDERAL GOVERNMENT. 167

merit on the enjoyment of the li^lit tlms conferred except upon the same
terms that it could do wlien ni»i)hed to its own previously granted riglit In
such mattei-s the state only succeeds to tlie authority of congress over the

territory. Van Wyck v. Knevals, 106 U. S. 300 ; Railroad Co. v. Baldwin,
103 U. S. 42G.

15. Territories — Relation of to United States. — All t^-rritoiy

within the jurisdiction of the United States not included in any stiit(; nuist,

necessarily, he governed hy or under authority of congress. The t<*rritories

bear much the same relation to the general government that counties do to

the states, and congress may legislate for them as states do for their respect-

ive numicipal suhdivisions. National Bank v. County of Yankton, 101 U. S.

139.

16. Indian reservations — Crimes committed in.— Congress has
the authority to provide for the punishment of crimes committed by Indians

against each other, upon an Indian reservation, whether this reservation be
within a territory or a state. If in the former, such crimes may be tried in

the United States courts ; if in the latter, the congress may authorize their

trial by the territorial courts. The states have no such power over the In-

dians so long as they maintain their tribal relations ; the state gives them no
protection and they owe it no allegiance. United States v. Kagama, 118 U. S.

375.

17. Territorial legislation— Power to annul marriage contract.
A clause in the organic act of the territory of Oregon provided that the leg-

islative power of the territory should " extend to aU rightful subjects of legis-

lation not inconsistent w4th the constitution of the United States." Held,

that under the power so conferred the territorial legislature had power to

enact a law annulling the marriage of one of its citizens, even though the

wife from whom he was so divorced had never resided within the territory.

Maynard v. Hill, 125 U. S. 190. The law upon the subject is fully discussed

and authorities cited by Mr. Justice Field, citing Cooley on Const Lim. § 664

;

2 Kent's Com. 97 ; Cronise v. Cronise, 54 Penn. St 255-261 ; Crane v. Megin-
nis, 1 G. & J. 463, 464 (Maryland) ; Starr v. Pease, 8 Conn. 541 ; Sparhawk v.

Sparhawk, 116 Mass. 315 ; State v. Fry, 4 Mo. 120-138 ; Dartmouth College

Case, 4 Wheat 629 ; Butler v. Pennsylvania, 10 How. 402 ; Adams v. Palmer,

51 Me. 480^83, 484, 485 ; Maguire v. Maguire, 7 Dana, 181, 183 ; Ditson v.

Ditson, 4 R I. 87 ; Wade v. Kalbfleisch, 58 N. Y. 282-284 ; Noel v. Ewing, 9

IHd. 37.

18. Laws of acquired territory remain in force until congress
forms a new government.— The formation of the civil government of

California, under authority of the president as commander-in-chief of the

army and navy, made wdiile the war with Mexico was in progress, was the

lawful exercise of a belligerent right over a conquered territory. This con-

tinued to be the existing government when the territory was ceded to the

United States as a conquest, and did not cease as a matter of course or as a
consequence of the restoration of peace, but was rightfully continued until

congress legislated otherwise under its constitutional power to dispose of

and make needful rules and regulations respecting the territory. Cross v.

Harrison, 16 How. 164.

19. Effect of non-recognition by congress of a law of a territory.
Under the powers of congress, reserved in the organic acts of the territories,
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to annul the acts of theii' legislatiu-es, the absence of congressional action

annulling a law that is in conflict with the organic act cannot be construed

as recognition by congress that such law is vahcL Clayton v. Utah, 132 U. S.

632.

Section IY.

guarantee to the states.

The United States shall guarantee to every State in this

Union a republican form of government, and shall protect

each of them against invasion; and, on application of the Leg-

islature, or of the executive (when the Legislature cannot be

convened), against domestic violence.

1. Congress is to decide what state government is legal.— Under
this section it rests with congress to decide what government is the estab-

lished one in a state. For as the United States guaranties to each state a

repubhcan government, congress must necessarily decide what government

is estabhshed in the state before it can determine whether it is repubhcan or

not When the senators and representatives of a state are admitted to seats

in congress, both the authority of tlie government under whieli they are ap-

pointed, as weU as its rex^ublican character, is recognized by the proper con-

stitutional authority. Luther v. Borden, 7 How. 1-42 ; Texas v. White, 7 Wall.

700-730 ; United States v. Rhodes, 1 Abb. (U. S.) 47 ; AVhite v. Hart, 13 Wall. 646.

2. Congress may delegate this power to the president.— By the

act of February 28, 1795, it is provided that ''in case of an insurrection in

any state against the government thereof it sliaU be lawful for the president

of the United States, on application of the legislature of such state, or of the

executive when the legislatui-e is not m session, to call forth such number
of the mUitia of any other state or states as may be a^Dplied for, as he may
judge sufficient to suppress such insurrection." This confers on the presi-

dent the authority to determine in case of conflicting governments which is

the real government, and whether it is republican, and the congress had au-

thority to so confer the power upon the president. Luther \-. Borden, 7

How. 1^2, 43.

3. Decision conclusive.— The decision of congress, or of the president

when made imder the authority of congress, is final upon the subject

Luther v. Borden, 7 How. 44 ; Martm v. Mott, 12 Wheat 29.

4. Unauthorized bodies assuming to legislate.— If public bodies

not duly organized or admitted into the Union undertake, as states, to pass

laws which might encroach on the Union or its granted powers, such con-

duct would have to be reached either by the power of the Union to put down
insurrection, or by the ordinary penal laws of the states or territories within

which these bodies are situated and acting. Scott v. Jones, 5 How. 343.

5. States in rebellion were not out of the Union.— At no time

during the rebelhon were the rebellious states out of the pale of the Union.

Tlieir constitutional duties and obligations remained unaffected by the re-

bellion. They could not then pass a law impairing the obligation of con-

tracts any more than before or since the rebeUion. White v. Hart, 13 Wall
646.
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AETICLE y.

rOWER OF AMENDMEINT.

The Congress, whenever two-thirds of botli Hoiisos sliall

deem it necessary, shall propose amendments to this Constitu-

tion, or, on the application of the Legislatures of two-thirds

of the several States, shall call a convention for pro]>osi no-

amendments, wdiicli, in either case, shall be valid to all intents

and purposes as part of this constitution, when ratified ]>y the

Legislatures of three-fourths of the several States, or by con-

ventions m three-fourths thereof, as the one or the other mode
of ratification may be proposed by Congress

;
provided that

no amendment which may be made prior to the year one

thousand eight hundred and eight shall in any manner afiFect

the first and fourth clauses in the ninth section of the first

Article ; and that no State, without its consent, shall be de-

prived of its equal suffrage in the Senate.

An amendment to the constitution need not be presented to the president

for his approval Holhngsworth v. Virginia, 3 DalL 378.
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ARTICLE YI. .

PUBLIC DEBT, SUPREMACY OF THE CONSTITUTION, OATH OF
OFFICE, RELIGIOUS TEST.

1. All debts contracted and engagements entered into before

the adoption of this Constitution shall be as valid against the

United States under this Constitution as under the Confedera-

tion.

2. This Constitution, and the laws of the United States which

shall be made in pursuance thereof, and all treaties made, or

Avhich shall be made, under the authority of the United States,

shall be the supreme law of the land ; and the judges in every

State shall be bound thereby, anything in the Constitution or

laws of any State to the contrary notwithstanding.

1. Supremacy of general government.— The government of the

United States though hinited m its powers is supreme ; and its laws, when

made within tlie constitution, form the supreme law of tlie land, "any-

thing in tlie constitution or laws of any state to tlie contrary notwithstand-

ing." McCulloch V. Maiyland, 4 Wheat. 316 ; Gibbons v. Ogden, 9 Wheat 1

;

Sinnot v. Davenport, 22 How\ 227 ; Bank of Commerce v. New York, 2 Black,

620.

2. Necessary to existence of national government.— " The gen-

eral government must cease to exist whenever it loses tlie power of protect-

ing itself in the exercise of its constitutional powers." Mr. Justice Jolinson in

Martin v. Hunter's Lessee, 1 Wheat 363. " The nationiU government can act

only through its officers and agents, and tliey must act within tlie states. If,

when thus acting, and within the scope of their authority, those officers can

be arrested and brought to ti-ial in a state court for an alleged offense against

the law of the state, yet warranted by the federal autlioritj'^ tliey possess,

and if the general government is powerless to interfere at once for tlieir pro-

tection ; if their protection must be left to the action of the state court ; tlie

operations of the general government may at any time be ai'rested. . , .

We do not think such an element of weakness is to be found in tlie consti-

tution. The United States is a government witli authority extending over

the whole territory of the Union, acting upon tlie states and upon tlie people

of the states. While it is limited in the number of its powers, so far as its

sovereignty extends it is supreme." Tennessee v. Davis, 100 U. S. 257-263.

3. Power to enforce.—"We hold it to be an incontrovertible principle

that the government of the United States may, by means of physical force

exercised tlirough its official agents, execute on every foot of Anieric an soil

the iDOvvers and functions that belong to it This necessarily involves tlie

power to command obedience to its laws, and hence the power to keep tlie

peace to that extent This power to enforce its laws and to execute its
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functions in all places docs not derogate from the power of the state to

execute its laws at the same time and in the same places. The one does

not exclude the other except where they hoth cannot he executed at the

same time. In that case the words of the constitution itsolf show which is to

yield. . . . Without the concurrent sovereignty referred to the national

government would be nothing but an advisory government Its executive

power would be absolutely nullified." Mr. Justice Bradley in Ex parte

Siebold, 100 U. S. 371-394, quoted and approved by Mr. Justice Miller in In

re Nea<,4(\ i:"}.") U. S. 1. 00, 01.

4. Relation of national and state governments compared.— The

governments of the United States and of the states are distinct aud independ-

ent of each other. Each has its separate departments and distinct laws, and

its own tribunals for their enforcement Neither government can intrude

within the jurisdiction of the other, or authorize any interference therein by

its judicial officers. The two governments in each state stand in their re-

spective spheres of action in the same independent relation to each other,

except when any conflict arises between the two governments the supremacy

of the federal government must prevail until its courts sliall have settled

and determined the conflict Tarble's Case, 13 Wall. 897.

5. State laws must yield to laws of congress.— When the powers

remaining in the states are so exercised as to come in conflict with those

vested in congress, that wliich is not supreme must yield to that which is

supreme. The laws of congress must prevail Brown v. Maryland, 12

Wheat 419-448 ; Sinnot v. Davenport, 22 How. 227 ; Bank of Commerce v.

New York, 2 Black, 620 ; Gibbons v. Ogden, 9 Wheat 1.

6. The government of the United States is supreme within its sphere of

action ; the means necessary and proper to carry into effect tlie powers of

the constitution are in congress. United States v. Rhodes, 1 Abb. (U. S.) 28-

44 ; Dobbins v. Erie County, 16 Pet 435.

7. " The line which divides what is occupied exclusively by any legisla-

tion of congress from what is left open for the action of the states is not

always well defined, and is often distinguished bj^ such nice shades of dif-

ference on each side as to requii-e the closest scrutiny when the principle is

invoked. We have more than once held in this court that the national

banks organized under the acts of congress are subject to state legislation,

except where such legislation is in conflict with some act of congress, or

where it tends to impair or destroy the utility of such banks as agents or in-

strumentalities of the United States, or interferes with the purposes of their

creation." Waite v. Dowley, 94 U. S. 527.

8. State assessment for taxation.— The sfcites have the sole right to

decide by legislation as to how property shall be appraised for taxation ; as

to who shall appraise it, and what method shall be pursued by such ap-

praisers ia certifjing their action, and also to fix the time and place, etc.,

when parties may be heard for correction of errors. And fuiUier, the legis-

lature of a state may by act cure errors and omissions of local assessment

boards. And such legislation, when applied to the valuation and assessment

of shares of stock in national banks, is not in conflict with the law of con-

gress respecting the taxation of such shares. Williams v. Supervisors of

Albany, 122 U. S. 159, affirming Stanley v. Supervisors, 121 U. S. 535.
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9. Act of congress operates by its own force upon the subject-

matter in all states.— Every constitutioDal act of congress is passed by
the will of the people of the United States, expressed through their repi'e-

sentatives. It is the supreme law of the land, and operates by its own force

on the subject-matter in w hatever state or territory it may hapi)en to be.

Pollard V. Hagan, 3 How. 212.

10. State tribunals must conform to this supreme law.— The
constitution of the United States is the supreme law of the land and binds

every forum, whether it derives its authority from a state or from the

United States. When the supreme court has declared state legislation to be

in conllict with the constitution of the United States, and therefore void,

the state tribunals are bound to conform to such decision. Cook v. Moffat,

5 How. 295.

11. The unity of the state and national governments is con-

sistent with the supremacy ofthe latter.— The United States form for

many, and for most important, purposes a single nation. In war we are one

l^ople. In making peace we are one people. In aU commercial regulations

we are one and the same people. In many other respects the American
people are one ; and the government which alone is capable of controlling

and managing their interests in all these respects is the government of the

Union. It is their government, and in that character they have no other.

America has chosen to be in many respects, and to many purposes, a nation

;

and for all these pm-poses her government is complete ; to all these objects

it is competent In the exercise of all powers given for these objects it is

supreme ; and in eflfectuig them it can legitmiately control all individuals or

governments within the American territory. The constitution and laws

of a state, so far as they are repugnant to the constitution and laws of the

United States, are absolutely void. These states are constituent parts of

the United States, members of one great empu-e— for some purposes sover-

eign, for some purposes subordinate. Cohens v. Vu'ginia, 6 Wheat. 264, 413,

414.

12. Acts in violation of constitution not supreme law.— It is only

such acts of congress as are within the scope of their powers as confen-ed by
the constitution that become the supreme law of the land. Where such acts

are in violation of the constitution, it is the province of the courts of the

United States to declare the law void and refuse to execute it. The final

appellate ppwer upon all such questions is in the sui:>reme coui't of the

United States. Ableman v. Booth, 21 How. 500-520; Marbury v. Madison,

1 Crauch, 137; McCulloch v. Maryland, 4 Wheat. 316; Cohens v. Virginia, 6

Wheat. 264-412.

13. National bank legislation— Supremacy of.— The national

banks liaviug been brought into existence by laws of congress, and with the

design to aid the government in the public service, the seveial states can

exercise no control over them nor in any wise affect their operation, except

in so far as congress may see proper to permit. Congress having declared

what rate of interest such banks may receive, and fixed the penalty for tak-

ing a greater rate, the states cannot subject them to any other penalties for

usury ; nor are they Halle under the usury laws of the state wherein they

are located Farmers', etc. Nat Bank v. Dearing, 91 U. S. 29.
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14. The statute of a state which requires national banks within the state

to transmit to the clerks of the several towns in the state in which any

stockholder of such bank may reside a true list of such stockhoMers with

the number of their shares, etc., held to l>e valid, at least in so far as the

town in which the bank is located is concerned. That being the only ques-

tion properly involved in the case, the court refused to decide further. Waite

V. Dowley, 94 U. S. 527.

15. The rate of taxation upon the shares of national banks imposed by a

state cannot be greater than that imposed upon moneyed capital of the indi-

vidual citizen. Adams v. Nashville, 1)5 U. S. 19.

16. A statute of a state which values the shares of stock in national banks

for taxation upon a valuation higher in proportion to their real value than

other moneyed capital is void although the percentage of taxes on the as-

certained value is no greater than the percentage on the valuation of other

moneyed capital. People v. Weaver, 100 U. S. 539.

17. Where, in a state, large amounts of securities were exempted from

local taxation, held, that this constituted a discrimination in favor of other

moneyed ca])ital against capital invested in shares of national banks, and

was inconsistent with section 5219, Revised Statutes of the United States.

Boyer v. Boyer, 113 U. S. 689.

18. The law of New York in relation to the taxing of personal property

allows to be deducted from the assessed valuation any debts which the

owner owes. The law providing for the taxing of bank stock as constmed

by the court ot appeals does not permit such deduction of debts to be made.

Held, (1) that in so far as the said law applies to a tax assessed against na-

tional bank stock in the hands of one who owes debts not so deducted, it is

invalid as being in contravention of the laws of congress in relation to the

right of a state to tax national bank stock. (3) That it is not so invalid

when applied to holders of such stock who have no debts to be deducted.

(3) That it is not invalid as to the taxation of holders of stock in any banks

other than national banks. Supervisors of Albany Co. v. Stanley, 105 U. S.

306; People v. Weaver, 100 U. S. 539; Hills v. Exchange Bank, 105 U. S.

319 ; Britton v. National Bank, 105 U. S. 322.

19. Under the laws of congress a state is not permitted, while imposing

the same taxation upon national bank shares as upon shares in state banks,

to discriminate against national bank shares in favor of moneyed capital

not invested in state bank stock. Boyer v. Boyer, 113 U. S. 689.

20. Treaty power — Extent of.— The treaty power extends to all

proper subjects of negotiation between the government of the United States

and the governments of other countries. By the words "states of the

Union " in the treaty with France, February 23, 1853, is meant all political

communities exercising legislative power, and includes territories and the

District of Columbia. Treaties should be liberally construed so as to carry

out the apparent intention of the parties to secure equality and reciprocity

between them. Geofroy v. Riggs, 133 U. S. 258.

21. Treaties are supreme law.—A treaty is the supreme law of the

land, and courts cannot go behind it for the purpose of annulling its effect

and operation. Fellows v. Blacksmith, 19 How. 366.

22. Chinese subjects.— Tieaties made by the United States and in force

are part of the supreme law of the land, and are as binding within the terri-
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torial limits of the states as elsewhere. And the United States have power,

under the constitution, to provide for the punishment of those who are guilty

of depriving Chinese subjects of the rights, privileges, immunities and ex-

emptions guarantied to them by the treaty with the emperor of China.

Baldwin v. Franks, 120 U. S. 678.

23. An act of congress is supreme when in conflict with a treaty.

If an act of congress is in conflict with a treaty of the United States with a

foreign power, the supreme court is bound to follow the statutory enact-

ments of its own government. The court in such cases has no power to set

itself up as the insti'umentality for enforcing the provisions of a treaty with

a foreign nation which the government of the United States as a sovereign

power chooses to disregard. Botiller v. Dominguez, 130 U. S. 238-247, citing

The Cherokee Tobacco, 11 Wall. 616; Taylor v. Morton, 2 Curtis, 454; Head-

Money Cases, 112 U. S. 580, 598; Whitney v. Robertson, 124 U. S. 190-195.

24. Extradition.— A person was charged with murder on board an

American vessel on the high seas. He fled to England, and upon charge of

murder, wdiich was an extraditable offense, he was claimed by the United

States and delivered up by the British government When returned to the

authorities the court did not proceed against him for murder, but for a lesser

and non-extraditable offense. Held: 1. That the treaty under which he was

demanded was a law^ of the land of which all courts, state or federal, were

bound to take notice, and be governed. 2. That under such treaty the de-

fendant could not be lawfully tried for any other offense than that of mur-

der. United States v. Rauscher, 119 U. S. 407.

25. With Indian tribes.— The laws of Kansas taxing real estate can-

not apply to the proi^erty of the Wea Indians within its Hmits. The treaty

leaves them under the protection of the general government, and withdraws

their property from the taxing power of the state. The Kansas Indians, 5

Wall. 757.

26. The constitution, by declaring treaties made, as well as those to be

made, to be the supreme law of the land, has adopted and sanctioned the

previous treaties with the Indian nations, and, consequently, admits their

rank among those powers who are capable of making treaties. Worcester

v. Georgia, 6 Pet. 515.

27. British corporations — Title to property in Vermont pro-

tected by treaty.— The propert)' of British corporations in this country

is protected by the sixth article of the treatj^ of peace of 1783, and their title,

thus protected, is confirmed by the ninth article of the treaty of 1794, so that

it could not be forfeited by an intermediate legislative act or other proceed-

ing for the defect of alienage. The termination of a treaty by war does

not divest the rights of property already vested under it. The Society for

the Propagation of the Gospel, etc v. The Town of New Haven, 8 Wheat.

464

28. Same— Rule applied,— The act of Vermont of October 30, 1794,

granting the lands in that state belonging to " The Society for Propagating

the Gospel in Foreign Parts " to the respective towns in which the lands lie,

is void, and conveys no titla Id.

29. Laws of congress and treaties have same force — Both are

part of supreme law.— V>j this clause the laws of congress and treaties

are of the same binding force, neither having precedence of the other.
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Therefore, when a statute and a treaty are found to be inconsistent in their

})rovLsiuus, the one of later date will control ;
provided, the stipulations <^f

the treaty (it beiuj^ of later date) are self-executing. Wliituey v. Robertson,

124 U. S. 190.

30. State laws enacted, with assent of congress become supreme
law, and not subject to state control.— An act was i)ass('<l by tlie state

of Maryland, and assent thereto given by congress, whereby it was agreed

by the state of Maryland that no t«)ll shoidd be charged for passing over the

Cumberland road upon coaches carrying United States mail. This, by the

act of congress, became the supreme law. And an act of the legislature of

Maryland passed thereafter, imposing a toll upon all passengers traveling in

mail-coaches, was inconsistent with the compact and void. AcliLson v. Hud-

dleson, 13 How. 293.

3 1 . Congress having sanctioned the compact between Virginia and Ken-

tucky whereby " the use and navigation of the River Ohio, so far as the

territory of Virginia and Kentucky are concerned, shall be free and com-

mon to the United States." it (said compact) becomes supreme law and can

be carried out by the supreme court of the United States. Pennsylvania v.

WheeUug Bridge Co., 13 How. 518.

32. Right ofway over public domain.— ^^^^ere congress has granted

a right of way over the public domain in a territory to a railroad, such right

cannot be interfered with by the state created from such territory and sub-

sequently admitted into the Union. St. Jo. & Den. R, R. Co. v. Baldwin, 103

U. S. 426.

33. Patents—How subject to state control.— The laws of congress

regidating the granting of patents to inventors cannot be so construed as to

deprive the states of their admitted police powers. The rights secured to in-

ventors must be enjoyed in subordination to the general authority of the

state over all property within its limits. AVebber v. Virginia, 103 U. S. 344

;

Patterson v. Kentucky, 97 U. S. 501.

34. Government license to sell liquors subject to state laws.—
A license from the United States to deal in liquor gives the licensee no right

to sell liquor in violation of state law. McGuire v. Massachusetts, 3 Wall.

387 : License Cases, 5 How. 504.

35. Laws affecting telegraph companies invalid, when.—

A

statute of the state of 3Iassachusetts provided, inter alia, that where a cor-

poration, organized in another state and doing business in Massachusetts,

was in aiTears of taxes assessed against it under the laws of the latter state,

the courts, upon application, might by injunction restrain such corporation

so in arrears of taxes from doing business therein until such arreai-s of taxes

were paid. Held, that in so far as it attempted to restrain the Western

Union Telegraph Company (which had accepted the provisions of the Revised

Statutes of the United States, section 5263) from operating its hnes over

military and post roads of the United States it was invaUd, Western Union

Tel. Co. V. Massachusetts, 125 U. S. 530.

36. Agencies of federal government.— The agencies of the federal

government are only exemi^ted from state legislation so far as that legisla-

tion may interfere with or impair their efficiency in performing the func-

tions by which they are designed to serve the government. So as applied to
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national banks, they are subject to the laws of the state, and are governed

in their daily course of business far more by the laws of the state than of

the nation. It is only when the state law incapacitates the banks from dis-

charging their duties to the government tliat it becomes unconstitutional.

National Bank v. Commonwealth, 9 Wall 353.

37. Chapter 4, title 10, of the code of Iowa, is not in conflict with

section 5254, Revised Statutes of United States. Under tliis chapter a rail-

road company cannot take and use a dyke or pier which a riparian owner

has erected in front of liis property on a navigable river, to be used by him

in connection with the river, without compensation, even though the owner

has not complied with the act of congress prescribing the conditions on

which such pier may be erected. Railway Co. v. Renwick, 103 U. S. 180.

38. State eannot tax government officers' salaries.— The compen-

sation of an officer of the United States is fixed by the laws thereof, and a

state law seeking to tax such compensation is unconstitutional because it

conflicts with the law of congress made in pm'suance to the powers con-

ferred by the constitution. Dobbins v. Erie County, 16 Pet 435.

39. The legal tender act of congress does not apply to the payment

of involuntary contributions exacted by a state, in matters of local assess-

ments and taxes, and as to such payments the state may require them to be

made in coin. Hagar v. Reclamation Dist. No. 108, 111 U. S. 701.

40. Franchises conferred by act of congress cannot without per-

mission of that body be taxed by the states. Cahfornia v. Pac. R. R. Co., 127

U. S. 1.

41. Supremacy of constitution.— The departments of the govern-

ment are legislative, executive and judicial. They are co-ordinate in degree

to the extent of the powers delegated to each of them. Each, in the exer-

cise of its powers, is independent of the other ; but all, rightfully done by

either, is binding on the others. And the constitution is supreme over all

Dodge V. "Woolsey, 18 How. 331.

42. Protection to poll books.— Congress has full power to protect by

law the poll books which contain the vote for a member of congress from

any danger that might arise from exposm-e, loss, change, falsification or

tampering. This is so notwithstanding state officers are voted for at the

same time and the results kept in the same poll books or tally sheets. In re

Coy, 127 U S. 731.

43. Provision applied to case stated.— An inhabitant of Louisiana

died in 1848 mtestate and without issue, leaving property. By the laws of

the state as then existing the property so left vested in a French subject re-

sidmg in France— subject, however, to a tax of ten per cent, payable to the

state. Held, that the state had a vested right in such tax, and that the same

could not thereafter be divested by treaty stipulations between the United

States and France. Prevost v. Greneaux, 19 How. 1.

44. Provision applied to case stated.—Iowa was admitted into the

Union March 3, 1845. A supplemental act passed the same day extended

over the state all laws of tlie United States not locally inapplicable. Under

this law the process act of congress of May, 1828, became applicable in the

federal courts in Iowa at the date of their organization. Wherefore man-

dainiis may issue to a municipal corporation in that state to enforce levy
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and collcotion of tax to paj' jud^niiont rendered ap:ainst surh municipality
by United States courts. United iSUitos v. Keokuk, (i Wall. 514.

45. A railroad constructed in part by subsidies from the United States

and under a charter granted by congress, on condition that it should per-

form certain services for the general government, is not exempt from state

taxation in absence of legislation by congress to that effect Thomsr)n v.

Union Pacific R'y Co., 9 Wall. 579 ; Union Pacific R'y Co. v. Peuiston, 18

Wall. 5.

3. The senators and representatives before mentioned, and
the members of the several State Lef,nslatures, and all execu-

tive and jiulicial officers, both of the United States and of the

several States, shall be bound bv oath or affirmation to sup-

port this Constitution ; but no religious test shall ever be re-

quired as a quahfication to any office or public trust under the

United States.

The legislature may superadd to the oath here required such other oath
of office as its wisdom may suggest. McCulloch v. Maryland, 4 Wheat
316-416.

12
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AETICLE YII.

RATIFICATION OF THE CONSTITUTION.

The ratifications of the Conventions of nine States shall be

sufficient for the establishment of this Constitution between

the States so ratifvins: the same.

Done in Convention, by the unanimous consent of the States

present, the seventeenth day of September, in the year of our

Lord one thousand seven hundred and eighty-seven, and of

the Independence of the United States of America the twelfth.

The following is the order in which the thirteen states ratified the consti-

tution : Delaware, December 7, 1787 ; Pennsylvania, December 12, 1787 ; New
Jersey, December 18, 1787: Georgia, January 2, 1788; Connecticut, January

9. 1787; Massachusetts, February- 6, 1788; Maryland, April 28, 1788; South

Carolina. May 23, 1788; New Hampshire, June 21, 1788; Virginia, June 26,

1788 ; New York, July 26, 1788 ; North Carohna, November 21, 1789 ; Rhode

Island, May 29, 1790.
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AMENDMENTS TO THE CONSTITUTION.

ARTICLE I.

Congress sluill make no law respecting an establishment of

religion, or ])rohibiting the free exercise thereof; or abridging

the freedom of speech, or of the press; or the right of the

people peaceably to assemble, and to petition the government
for a redress of griev^ances.

1. This section does not limit the powers of the Btate governments over

their citizens. It was intended to operate on the national government alone.

Fox V. Ohio, 5 How. 410 ; United States v. Criiikshank, 92 U. S. 042.

2. This right of assembly and petition exist-ed prior to and at the adoption

of the constitution, and, as an attribute of national citizenship, is under the

protection of and guarantied by the United States. Id.

3. Establishment and exercise of religion.— While this section for-

bids congress from interfering with the free exercise of religion, neither it

nor any other clause of the constitution makes any provision for protecting

the citizens of the respective states in their religious worship or religious

liberties ; this is left entirely to the state constitutions and laws, and there is

no inhibition in regard to the subject imposed upon the states. Permoli v.

First ^lunicipality, 3 How. 589-606 ; Ex parte Garland, 4 Wall 398.

4. Polygamy not protected.— This amendment was not intended to

prohibit legislation forbidding and punishing polygamy. Reynolds v. United

States, 98 U. S. 145.

5. Bigamy and polygamy are crimes by the laws of all civilized and chris-

tian countries, and this section cannot be invoked as a protection against

legislation for their punishment. Davis v. Beason, 133 U. S, 333.

6. The statutes of Idaho territory forbidding bigamists or polygamists to

vote, and requiring the voter to make oath that he is not a member of an
order that teaches the commission of these crimes, are valid. Id.

7. Freedom of press.— Liberty of circulation is essential to the "free-

dom of the press." And while congress may exclude any printed or other

matter from the mail, its power over the methods of circulation ends thera

It cannot forbid the transportation of any kind of printed matter by any
other means than through the mail. In the Matter of Jackson, 96 U. S. 727.

8. Right of assembly and petition.— The right of the people peace-

ably to assemble for lawful purposes existed long before the adoption of the

constitution. This amendment was not intended to limit the action of the

Btate governments in respect to their own citizens, but to operate upon the

national government alone. It left the authority of the states unimpaired,

added nothing to the already existing powers of the United States, and guar-

antied the continuance of the right only against congressional interference.

The people, therefore, for protection in the enjoyment of it, must look to the

states, where the power for that purpose was originally placed. United

States V. Cruikshank, 92 U. S. 542.
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9. The right of the people peaceably to assemble, and petition congress^

for a redress of grievances, or for anything else connected with the powers-

and duties of national government, is an attribute of national citizenship,

and as such, under the protection of and guarantied by the United States.

The very idea of a governjnent repubhcan in form implies that right, and

an invasion of it presents a case within the sovereignty of the United States.

United States v. Cruikshank, 92 U. S. 542.

10. Applies only to the United States.— The first ten amendments

are in the nature of a bill of rights, and apply only to the national govern-

ment. They were not intended to restrict the powers of the states. Bar-

ron V. Mayor, etc., 7 Pet. 247 ; Withers v. Buckley, 20 How. 84 ;
United

States V. Rhodes, 1 Abb. (U. S.) 28-43.

ARTICLE IL

A well regulated militia being necessary to the security of a

free state, the right of the people to keep and bear arms shall

not be infringed.

1. This right is neither granted by the constitution nor dependent upon

that instrument for its existence. It simply means that this inherent right

shall not be infringed by congress. United States v. Cruikshank, 92 U. S.

542.

2. A law which only forbids bodies of men to associate together as mili-

tary organizations, or to di'ill or parade with arms in cities and towns unless

authorized by law, does not infringe on the prohibitions of this article. This

amendment is a Umitation on the power of congress and not upon the states.

Presser v. Illinois, 116 U. S. 252 ; citmg United States v. Cruikshank, 92

U. S. 542 ; Fox v. Ohio, 5 How. 410.

ARTICLE IIL

No soldier shall, in time of peace, be quartered in any house,

without the consent of the owner, nor in time of war, but in

a manner to be prescribed by law.

ARTICLE IV.

The right of the people to be secure in their persons, houses,

papers, and effects, against unreasonable searches and seizures

shall not be violated, and no warrants shall issue but upon

probable cause, supported by oath or affirmation, and partic-

ularly describing the place to be searched, and the persons or

things to be seized.

1. Probable cause.— All the facts necessary to constitute this probable

cause must appear upon oath or affirmation. Ex parte Bollman and Ex

parte Swartwout, 4 Cranch, 75.

2. Letters and sealed packages subject to letter postage in the mail

can be opened and examined only under like warrant issued upon similar
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oath or aflirmation particularly describiuK the thing to 1x3 seized, as is re-

quired when papers are subjected to search in one's own household. Tiie

constitutional guaranty contiiined in the fourth amendment extends to

papei's scaled and dejxjsited in the mail against inspection. In the Matter

of Jackst)n, 90 U. S. 727.

3. Amendmont applies only to proceedings in federal courts.

—

This amendment is applicable only to proceedings in the federal cr^urts. It

is a limitation on the federal and not on the state governments. Fox v.

Ohio, 5 How. 410.

4. Persons subject to penalties cannot be compelled to produce
private books.— It is a violation of this auKMidnicnt to comjjel jx-rsons to

produce their private books and papers to be used in evidence against them

upon a trial of a case involving a penalty or forfeiture, or on a criminal

charge. It does not require actual entry and search and seizure to constitute

unreasonable search and seizure within the meaning of this amendment

Therefore a law of congress which requires a person to produce such books

and papers in such cases, and which in default of such production pro-

vides that the matters charged to be contained therein shall be taken as

confessed, is unconstitutional and void, Boyd v. United States, 116 U. S.

616.

5. Purpose of provision.— The genius of our liberties holds in abhor-

rence all irregular inroads upon the dweUing-houses and persons of citizens,

and with wise jealousy guards them as sacred except when assailed in the

established and allowed forms of law. This amendment, with others, was

adopted to guard against abuses of power in those modes by the general govern-

ment, and was designed to restrict even modified " martial law "to cases }

happening among military men, or mUitia when in actual service. Luther

V. Borden, 7 How. 1-66.

6. Revenue oflQ.cers.— The statute of the United States authorizing and

requiring revenue officers in certain cases to compel the production of books

and papers relating to, or which are supposed to relate to, matters connected

with the internal revenue, is not in violation of tliis section. Matter of

Meador, 1 Abb., (U. S.), 317.

7. Distress warrant by solicitor of treasury.—A distress waiTant

issued by the solicitor of the treasury under the act of congress passed on

the 15th day of May, 1820 (3 Stats, at Large, 592), is not inconsistent with this

amendment. Murray v. Hoboken Land, etc. Co., 18 How. 272.

8. Oath or affirmation.— This has no application to proceedings for the

recovery of debts where no search-warrant is used. Id ; Ex parte Burford,

3 Cranch, 448; Ex parte JVIiUigan, 4 Wall. 119.

ARTICLE V.

No person shall be held to answer for a capital, or other-

wise infamous crime, unless on a presentment or indictment

of a grand jury, except in cases arising in the land or naval

forces, or in the militia when in active service in time of war

or public danger ; nor shall any person be subject for the same
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offense to be twice put in jeopardy of life or limb ; nor shall

be compelled, in any criminal case, to be a witness against

himself; nor be deprived of life, liberty, or property, without

due process of law ; nor shall private property be taken for

public use without just compensation.

1. This section has reference to restraints on the general gov-

ernment and its courts only.— The constitution was ordained and es-

tablished by the people of the United States for themselves, for their own
government, and not for the government of the individual states. . . .

The powers conferred upon this government were to be exercised by itself

;

and the limitations on powers, if expressed in general terms, are naturally,

and we tliink necessarily, applicable to the government created by the in-

strument The fifth amendment must be understood as restraining the

power of the general government, not as applicable to the states. The pro-

vision in the fifth amendment, declaring that private property shall not be

taken for public use without just compensation, is intended solely as a lim-

itation on the exercise of power by the government of the United States,

and is not applicable to the legislation of the states. Barron v. Mayor of

Baltimore, 7 Pet. 243 ; Withers v. Buckley, 20 How. 84 ; Pumpelly v. Canal

Co., 13 Wall. 166 ; Eilenbecker v. District Court of Plymouth County, 134

U. S. 31.

2. Habeas corpus will lie to protect persons under this provis-

ion.— This amendment is intended as a limitation on the powers of the

government in its dealings with private persons, and is applicable to those

powers which are peculiarly within the cognizance of the judicial depart-

ment ; and the right of the courts of the nation to exercise the powers of

habeas corpus in protecting tliese rights is now firmly established. United

States V. Lee, 106 U. S. 196.

3. This clause is not applicable to or restrictive of the legislation of the

states. Withers v. Buckley, 20 How. 84. See, also, Barron v. Mayor of Balti-

more, 7 Pet. 247; Fox v. Ohio, 5 How. 411 ; West River Bridge Co. v. Dix, 6

How. 507.

4. Nor shall private property be taken for public use without
just compensation— Eminent domain — Exercise of by railroad

companies.—A railroad, although constructed and owned by a private

corporation, is for a public use, and the power of eminent domain may be ex-

ercised to condemn its right of way. Olcott v. Supervisors, 16 Wall. 678.

5. Territories— Government may authorize railroad companies
to exercise right of eminent domain in.— The United States may ex-

ercise the right of eminent domain in the territories, as well as in the states,

for purposes necessary to the execution of the powers of tlie government
All lands held by private persons within the limits of tlie United States are

subject to this authority. A railway, being primarily a pubUc highway,
may exercise this power when so authorized by proper legislative sanction.

Cherokee Nation v. Railway Co., 135 U. S. 641.

6. Navigable waters — Government may remove bridges over
without compensation.— When in the judgment of congress the pubUc
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good requires a bridge over the navigable waters of the nation to be re-

moved or altered, the United States is not bound to make comi)ensation for

damages incurred, althougli the bridge was roustructcd so as to c«^m{»ly

substiintially with the j)rovisi()ns of law relating thereto. Newport, etc.

Bridge Co. v. United States, 105 U. S. 470.

7. Eminent domain an incident to sovereignty.— The jKjwer of

eminent domain is an incident of stnereignty and requires no constitutiontU

provision to call it into existence. The tifth amendment to the constitution

is a limitation upon the exercise of this mherent power. United States v.

Jones, 109 U. S. 513.

8. Proceedings to ascertain compensation may be under state

laws.— While this riglit in the federal government cannot be transferred

to a state, the proceedings to ascertain the compensation to be paid for pri-

vate property taken may be made to conform to th e laws of the state in

which such property is situate. Id.

9. Property of the general government not subject to power
of eminent domain in states.— A city has no right to open streets

through property belonging to the United States adjacent to the city, al-

though the grounds have been laid out in lots and streets by the government

United States v. Chicago, 7 How. 185.

10. State laws cannot interfere with exercise of this right by
the general government.— The right of eminent domain exists in the

government of the United States and may be exercised by it within the

states so far as is necessary to the enjoyment of the powers conferred upon

it by the constitution, and the right cannot be affected either by the unwill-

ingness of the property holders to sell or by the action of a state prohibit-

ing a sale to the federal government. Kohl v. United States, 91 U. S. 8(j7.

11. Property of an incorporated company may be condemned.

A bridge held by an incorporated company under a charter from a state

may be condemned and taken as part of a public road under the laws of

the state. Notwithstanding the charter is a contract with the state, yet like

all private rights it is subject to the right of eminent domain. All property

is held by tenure from the state and all contracts are made subject to the

right of eminent domain. The West River Bridge Co. v. Dix, (3 How. 507.

12. Franchises are property within the meaning of this clause.

Property held by incorporated companies stands upon the same footing with

that held by individuals, and a franchise cannot be distinguished from other

property. Id. ; Wilkinson v. Leland, 3 Pet 658 ; Charles River Bridge v.

Warren Bridge, 11 Pet 645.

13. Where only the use of the property is impaired no com-

pensation can be enforced.—Acts done m the exercise of governmental

powers, and not directly encroaching on private property, although their

consequences may impair its use, are not a taking within the meaning of

this clause. Transportation Co. v. Chicago, 99 U. S. 635.

14. When property is taken because it is obnoxious to public

health, morals or policy, compensation must be made.— Whenever

any business, occupation, rights, franchises or privileges become obnoxious

to the public health, manners or morals they may be regulated by the police

power of the state even to suppression ; iadividual rights being compelled to
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give way for the benefit of the whole body poUtic. But when, in the exer-

cise of this poUce power, private property or private vested rights must be

taken for pubhc use, in order to carry out or allow to be carried out improve-

ments or regulations, or to carry on business or occupations, or schemes of

public works, looking to the amelioration and benefit of tlie pubhc healtli,

manners or morals, compensation must be made for the property taken.

N. O. Water-works Co. v. St Tammany Water-works Co., 14 Fed. Rep.

194.

15. Compensation for government appropriations of property-

may be sued for in court of claims.— Where the United States, by its

officei-s or agents, acting under provisions of law, appropriates private prop-

erty, the government is under an implied obligation to make just compen-

sation therefor ; and, upon failure to do so, the owner may bring suit upon

such obligation in tlie court of claims, although there may have been no

formal act looking toward such compensation. United States v. Great Falls

Manuf'g Co., 112 U. S. 645.

16. Compensation need not be in advance of taking.— The con-

stitution does not require that compensation shaU be made in advance of the

appropriation of lands for railroad right of way. It is sufficient if adequate

provision be made for just compensation ; but the title does not pass from

the owner until the compensation is actuaUy made. Cherokee Nation v.

Railway Co., 135 U. S. 641.

17. Common-law principles were intended to be established by
this provision.— By the g:nerallawof European nations and the com-

mon law of England private property cannot be taken by the government

for pubhc use without compensation, and the provisions in the federal and

state constitutions on this question were intended to establish this prin-

ciple beyond legislative control. Pumpelly v. Canal Co., 13 WaU. 166.

18. The taking need not be actual and literal to entitle owner
to recover.— It is not necessary that the property should be absolutely

taken to entitle the owner to the protection of this clause. If there is such

serious interruption with the common and necessary use as to practically

destroy its value, it would be a taking within the meaning of this provision.

Id.

19. When taken by government during war, compensation
must be made.— AVhere private property is taken by the government in

time of war or pubhc danger and converted to public use, the government

is bound to pay for the same. United States v. Russell, 13 Wall. 623.

20. Military seizures.— Private property may be taken by a military

commaniler to prevent its falling into the hands of the enemy ; or, where
necessary, it may be taken for the use of the public. In such case the gov-

ernment is bound to make full compensation ; but the officer is not a ti'es-

passer, prcn ided tlie danger is immuient or the necessity urgent, and such

as will not admit of dulay. Mitchell v. Harmony, 13 How. 115.

21. Due process oflaw— Plenary suit and trial by jury not re-

quired—Cases where this is not required enumerated.—A rule on
an attttrney to show cause wliy he shall not be disbarred from practicmg in

a court Ijecause of the commission of crime or for official misconduct is a

regular and lawful method practiced from time immemorial It is a mis-
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taken idea that due process of law requires a plenary.suit and trial by jury

in all cases where jmiperty or personal ri<;hts are involved. Tiie important

right of ])ei'sonal liherty is often determined by a single judge on Jialxas

corpus, using atlidavits or de[)()sitions lor proofs. Assessments for damages
and benelits oeeasioned by public imiaovements are nsually made by com-
missioners in a summary way. C'onllieting claims of creditors amounting
to thousands of dollars are often settled by the court on allidavits or dep<jsi-

tions alone, and courts of chancery, admiralty, bankruptcy and probate ad-

minister immense fields of jurisdiction without trial by jury. In all cases,

that kind of procedure is " due process of law," suitable and proper to the

nature of the case, and sanctioned by the established cust<;ms and usages of

courts. Ex parte Wall, 107 U. S. 2G5, citing Cooley's Const Lim., 853 ; Dav-
idson V. New Orleans, 96 U. S. 97 ; Murray v. Hoboken Land, etc. Co., 18

How. 272.

22. "Due process of law " — Meaning of the term.— The words
" due process of law " w^ere undoubtedly intended to convey the same mean-
ing as the words " by the law of the land " in Magna Charta, Lord Coke, in

his commentaries on those words (2 Inst. 50), classes them as of the same
meaning. Murray v. Hoboken Land & Improvement Co., 18 How. 272-276.

23. Rules for construing phrase.—We must first examine the consti-

tution itself to see whether the process under consideration be in conflict

with any of its provisions. If not found to be so, we must look to those

settled usages and modes of proceeding existing in the common and statute

law of England before the emigration of our ancestors, and which are

shown not to have been unsuited to their civil and political condition by
having been acted upon after their settlement in this country. Id.

24. Prohibition extends to the government.— The United States

cannot, any more than a state, interfere with private rights except for legiti-

mate governmental purposes. They are not included within the constitu-

tional prohibition which prevents states from passing laws impairing the

obligation of contracts, but equally with the states the United States is forbid-

den to deprive any person of life, liberty or property without due process of

law. Union Pacific R. R v. United States, 99 U. S. 700.

25. Power to distrain for taxes.— The power to disti-ain personal

property for the payment of taxes is due process of law. Springer v. United

States, 102 U. S. 586.

26. An act of congress authorizing a warrant to issue without
oath, against a public debtor, for the seizure of his property, is vahd ; and
the warrant is conclusive evidence of the facts recited in it, and the proceed-

ing thereunder is "due process of law." Murray v. Hoboken Laud Co., 18

How. 274. See, also. De Treville v. Smalls, 98 U. S. 517 ; Sherry v. McKinley,

99 U. S. 496 ; Miller v. United States, 11 Wall. 268 ; Tyler v. Defrees, 11 Wall.

331 ; Springer v. United States, 102 U. S. 586.

27. A distress warrant issued by the solicitor of the treasury against

a delinquent collector is not in violation of this clause. Such warrant is

"due process of law." Murray v. Hoboken Land & Improvement Co., 18

How. 272.

28. Restraining importers from suing to recover excessive du-
ties.—A law denying to importers the right to bring an action at law to
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recover duties claimed to have been paid upon an excsssive valuation does

not deprive such person of his property without due process of law. Hilton

v. Merritt 110 U. S. 97.

29. Change of sentence cannot be made, when.— While the rule

is that during the term the judgments, orders and decrees of the court are

under its control, and may be set aside and modified as law and justice may

require, nevertheless this power cannot be so used as to violate rights guar-

antied to parties by the federal or state constitutions. Hence when a court

has imposed a fine and imprisonment, when under the statute it was author-

ized only to fine or imprison, and the fine has been paid, the court cannot,

during the term, alter the sentence by imposing imprisonment alone. The

judgment of the court having been executed by a satisfaction of one of the

alternatives, the other cannot be imposed. Ex parte Lange, 18 Wall. 163.

30. Infamous crime.— The offenses defined in sections 5511 and 5512,

Revised Statutes, in relation to illegal registration and illegal voting for

members of congress, are " infamous " crimes, within the meaning of tliis

amendment, and must be prosecuted by indictment, and not by information.

Parkinson v. United States, 121 U. S. 281.

31. A crime which is punished by imprisonment at hard labor for a term

of yeai-s is an infamous crime, and a person convicted of such crime without

presentment or indictment by a grand jury may be discharged by the su-

preme court upon habeas corpus. Ex parte Wilson, 114 U. S. 417 ; United

States V. Petit, 114 U. S. 429.

32. The words "infamous crime" have a fixed and settled meaning. In

a legal sense they are descriptive of an offense that subjects a person to in-

famous pimishment or prevents his being a witness. The fact that it may
be or must be imprisonment in the penitentiary does not necessarily make it

in law infamous. United States v. Maxwell, 3 Dill. 275, citing Rex v. Hick-

man, 1 Moody, 34 ; Commonwealth v. Shaver, 3 W. & S. 338 ; Russell on

Crimes, 126 ; 1 Greenleaf on Ev., sees. 372, 373 ; People v. Whipple, 9 Cow.

707 ; United States v. Shepard, 1 Abb. (U. S.; 431-439.

33. What changes in law the clause produced.— This provision

produced no change in the practice of law except perhaps as regards a class

of misdemeanors regarded as infamous crimes, and w^hich might, before the

amendment, be prosecuted by information. It recognizes the right to pursue

the common-law course by criminal information in all but capital and in-

famous crimes. United States v. Shepard, 1 Abb. (U. S.) 431 ; United States

V. Maxwell, 3 Dill. 275 ; United States v. Waller, 1 Sawyer, 701 ; United

States V, Wynn, 3 McCrary, 266.

34. What is not an infamous crime.—A conspiracy to make coun-

terfeit coin is not an infamous crime within the meaning of this article, and

may be prosecuted by information. United States v. Burgess, 3 McC'rary, 278.

35. No crime is infamous within the meaning of this act unless expressly

made infamous or declared a felony by an act of congress. Stealing from

the mail is not an infamous crime. United States v. Wynn, 3 McCrary, 266.

36. Passing counterfeit money is not an infamous crime within the mean-

ing of this article, and may be prosecuted by information. There is no stat-

ute of the United States in force making it an infamous crime. The imnish-

meut is severe, but the extent of the punishment does not alter the nature
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of the offense. Unitod States v. Field. 1(5 Fed. Rop. 778; United States v.

CDppersmith, 4 Fed. Rep. 1D8 ; United States v. Yates, Fed. Rep. 801 ; United

States V. Petit. 11 Fed. Rep. 5S.

37. Indictment by grand jury — Procooding to disbar an at-

torney not included in.— This does not api>ly to i)ievent tiie courts from

punishinj; its olUcers for contempt, or from removing them in proper cases.

And an attorney may be disbarred upon a hearin;^; before the court up<m a

char';e invoJvinj; a crime, without previous incHctnient, trial and c<mviction

therefor. The i)roceeding is in its nature civil, and collateral to any criminal

prosecution by indictment. It is not for the purpose of punishment, l>ut for

the i)uri)ose of preserving the courts from ofhcial ministrations (jf persons

imfit to practice in thejn. Ex parte Wall, 107 U. S. 205.

38. "Nor be compelled in any criminal case to be a witness

against himself " — Cross-examination.— When a defendant in a

criminal trial offers himself as a witness in liis own behalf, he is subject to

cross-examination as provided by the law of the jurisdicti<m where he is

being tried, and the question of the extent of such cross-examination pre-

sents no federal question. Spies v. Illmois, 123 U. S. 181.

39. Indictment.— This requirement is jurisdictional, and no court of

the United States has authority to try a prisoner without indictment or pre-

sentment in such cases as are therein enumerated. This means an indict-

ment as presented by the grand jury; and a trial upon an indictment which

has been changed either on the motion of the court or at the request of the

district attorney, by striking out redundant words, is void. Ex parte Bain,

121 U. S. 1.

40. Civil in form and criminal in nature.— An action which has

for its object the forfeiture of a person's property, even though in the form

of a civil suit, whether in rem or in personam, is a criminal case, within the

meaning of this amendment Boyd v. United States, 116 U. S. 616.

41. Retroactive laws.— An act passed after an event which in effect

ratihes what has been done, and declares in effect that no suit shall be sus-

tained against the party acting under color of authority, is valid so far as

congress could have conferred such authority before. They are ordinary

acts of indemnity passed by all governments when occasion requires it

Mitchell V. Clark, 110 U. S. 633.

42. Twice in jeopardy— Object of provision.— The provisions of

the common law and of the federal constitution that no man shall be twice

placed in jeopardy of life or limb are mainly designed to prevent a second

punishment for the same crime or misdemeanor. Ex parte Lange, 18 Wall.

163.

43. Recovery of penalty in civil suit no bar to prosecution for

crime for same acts.— Where a statute provides for a penalty for an of-

fense and also for a fine and imprisonment for same offense, the recoveiy

of the penalty in a civil suit in the name of the United States is no bar to

the prosecution criminally for the misdemeanor. The person so prosecuted

is not twice put in jeopardy within the meaning of this clause. In re Les-

zynsky. 16 Bla ch. 9.

44. Unlawful cohabitation and adultery — Conviction for one

bars the other.—A conviction for the crime of unlawful cohabitation is
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a bar to a subsequent prosecution for the crime of adultery, committed dur-

ing the same period, where the adultery charged in the second indictment

was an incident and a part of the unlawful cohabitation for which there

had been a conviction. Ex parte Nielsen, 131 U. S. 179 ; In re Snow, 120

U. S. 274.

45. Mistrial or failure of jury to agree is not a bar to second

trial.— The discharge of the jury from giving a verdict in a capital case

without the consent of the prisoner, the jury being unable to agree, is not a

bar to a subsequent trial for the same offense. The court has discretionary

power to chscharge a jury in such a case without verdict whenever, in their

opinion, there is a manifest necessity for such an act, or the ends of public

justice would otherwise be defeated United States v. Perez, 9 Wheat

579.

46. Insanity of juror and discharge of jury no bar to future

prosecution.— In a capital case insanity of one of the jm-ors is a good

cause for discharging the jmy without consent of the prisoner or his coun-

sel Such discharge is in the discretion of the court, and cannot form the

subject of a plea in bar to the further trial of the prisoner. United States

V. Haskell, 4 Wash. C. C. 402.

47. Want of jurisdiction— Defective indictment — Mistrial.—

Where the court has no jurisdiction, or where the indictment is defective,

or there was a mistrial, the court may discharge the juiy or set aside its

verdict, and it will be no bar to further trial. United States v. Keen, 1

McLean, 429-434 ; United States v. MoitIs, 1 Curt 23.

48. Jury sworn and discharged before arraignment.—Wliere the

jury was impaneled and sworn to try an indictment before the defendant

had been arraigned or had pleaded to the indietjnent, and the jury so sworn

was then discharged and the prisoner arraigned and plea of not guilty en-

tered, when a new jury was impaneled and sworn, held, that he had not

been put in jeopardy by the impanehng of the first jury. United States

V. Riley, 5 Blatchf. 204.

49. Sudden and uncontrollable emergency.—A jury sworn in a

criminal case may be discharged by the court under any sudden and un-

controllable emergency, and such discharge is no bar, even in a capital case,

to another trial. United States v. Shoemaker, 2 McLean, 114.

50. Nolle prosequi after jury impaneled and witness sworn.—
Where after the jury are imx^aneled and sworn and witnesses sworn, the

prosecuting attt^rney enters a nolle prosequi because the evidence is not

sufficient to convict, it is a bar to a future trial for the same offense. Id.

51. Punishments cannot be added one after another.— In a case

where the penalty fixed by statute was either tine or imprisonment and tlie

court has imposed both a fine and imprisonment, and the defendant has

paid the fine, the court cannot thereafter, even during the term, modify its

judgment by changing it into a sentence for imprisonment only. The judg-

ment as to one of the alternative penalties having been executed, the power

of the court as to that offense is at an end. Ex parte Lange, 18 Wall. 163.

52. Applies only to general government and courts of the

United States.— This is not a limitation on the states. It is exclusively a

restriction on federal power, intended to prevent mterference with the rights
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of the states, and of their citizens. Allirming Barron v. ^Mayor of Balti-

more, 7 Pet 243. Fox v. State of Ohio, 5 How. 410.

53. Tlie law as declared in Prigg v. Comraonwealth, IG Pot 539, examined

and re-allhined. IVIoore v. People, 14 How. 13.

54. Caso stated whoro rostriction hold to apply.— Where a de-

fendant was iiKlictod for r(>1)biiig th(; mail and putting the life of the driver

in jeopardy, and the conviction and judgment pronounced ui^on him ex-

tended to both offenses, held, after this judgment no prosecution could be

maintained for the same offense, or for any part of it, provided the fcjrmer

conviction was pleaded. United States v. Wilson, 7 Pet. 150.

55. When in actual service in time of war or public danger—
Refers only to militia.— This clause has no reference to the regular

army or the navy, but refers only to the militia. In re Bogart, 2 Sawyer,

396.

56. Arising in the naval forces.— An offense committed by a party

while actually in the naval service is a " case arising in the naval forces,"

within the meaning of this clause ; and congress has power to authorize the

trial of a person for such an offense by a court-martial, upon proceedings

commenced after the connection with service by the party charged has been

severed. Id.

57. Every one connected with the military or naval branches of the pub-

lic service is amenable to the jurisdiction which congress has created for

their government, and while thus serving, surrenders his right to be tried

by the civil courts. Ex parte Milligan, 4 Wall 2-123.

*
ARTICLE VL

In all criminal prosecutions, the accused shall enjoy the

right to a speedy and public trial, by an impartial jury of the

State and district wherein the crime shall have been committed,

which district shall have been previously ascertained by law,

and to be informed of the nature and cause of the accusation

;

to be confronted with the witnesses against him ; to have com-

pulsory process for obtaining witnesses in his favor, and to

have the assistance of counsel for his defense.

1. This clause has reference only to trials in courts of the United States.

It has no reference to trials in state courts. Edwards v. Elliott, 21 Wall. 532.

2. It is not applicable to state governments, but was designed exclusively

as a limitation upon federal powers. Twitchell v. Pennsylvania, 7 Wall. 321

;

Fox V. Ohio, 5 How. 410 ; Eilenbecker v. Dist Court of Plymouth Ca, 134

U. S. 31.

3. Of the state and district wherein the crime shall have been

committed, which district shall have been previously ascertained

by law.— This clause applies only to the case of offenses connnitted within

tlie limits of a state. It has no reference to crimes committed upon the high

S3as, or in any place out of the jurisdiction of any state, provision for which
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has been made by the crimes act, passed April 30, 1790, § 8 (1 Stat at L.

p. 114). United States v. DawsoD, 15 How. 467-488.

4. Speedy and public trial.— The statute of Illinois provides, "In the

trial of any criminal cause, the fact that a person called as a juror has formed

an opinion or impression based upon rumor or upon newspaper statements

(about the truth of which he has expressed no opinion) shall not disquahfy

him to serve as a juror in such case, if he shall upon oath state that he be-

Ueves he can fairly and impartially render a verdict therein in accordance

with the law and the evidence, and the court shall be satisfied of the truth

of such statement.^' In passing upon a challenge to a juror under this law,

the state court ruled that under the statute " it is not a test question whether

the juror will have the opinion which he has formed from the newspapers

changed by the evidence, but whether his verdict will be based only upon

the account which may here be given by witnesses under oath." The stat-

ute as thus interpreted did not deprive the accused of the right to a trial by

an impartial jury. Spies v. Illinois, 123 U. S. 131.

5. To be confronted with the witnesses against him.— Notwith-

standing this provision of the constitution, if the witnesses are absent by the

procurement of the accused, or where this fact sufficiently appears to cast

upon him the burden of showing, and he, having opportunity to do so, fails

to show, that he has not been instrumental in concealing them or in keeping

them away, he is in no condition to assert that his constitutional right has

been violated by allowing competent evidence of the testimony wliich they

gave on a previous trial between the same parties and upon the same issues.

Such evidence is admissible. Reynolds v. United States, 98 U. S. 145.

6. To b3 informed of the nature and cause of accusation.— This

requires the indictment to set forth the offense with clearness and all neces-

sary certainty to apprise the accused of the crime with which he stands

charged ; and every ingredient of which the crime is composed must be

accurately and clearly alleged. It will not do to merely state the crime in

the generic terms used in its definition ; it must state the species ; it must

descend to particulars. United States v. Cruikshank, 92 U. S. 542 ; In re

Coleman, 15 Blatchf. 415.

7. Right of trial by jury — Military commission — Habeas
corpus.— The circuit court has authority to certify questions in proceedings

in habeas corpus to inquire into a sentence of a military commission, and

the supreme court of the United States has jurisdiction to hear and deter-

mine them. In a state where federal authoritj- has always prevailed and

where the federal courts have been at all times open to hear and determine

legal questions, congress has no authority to authorize trials by military

commission for offenses in civil life, in no way connected with the mihtary

service. Ex parte Milligaji, 4 Wall. 2.

8. Jury trial.— The right of trial by jury is preserved to every one ac-

cused of crime who is not in the naval or military service. Id.

9. This amendment is in force in the District of Columbia.

—

Cafian v. Wilson, 127 U. S. 540.

Note.— Thij applies also to the fifth and seventh amendments, and to that

clause in section 3 of the original constitution wliich })rovides " that the

trial of all crimes, excejjt in cases of impeachment, shall be by jury."
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10. Confiscation of the property of public enemies not re-

strained by this amendment.— The coiiliscatiou acts of August 6, 18G1,

and July 17, 1802, are constitutional. Excepting the lii*8t four sections of

the latter act they are an exercise of the war powei-s of tlie governnient,

and not an exercise of its sovereign municipal power. ('oiise(|uently they

are not in conflict with the restrictions of the lifth and sixth anieudnients.

MiUer v. United States, 11 Wall. 208.

ARTICLE VIL

In suits at common law, where the value in controversy

shall exceed twenty dollars, the right of trial by jury shall be

preserved ; and no fact tried by a jury shall be otherwise re-

examined in any court of the United States than according to

the rules of the common law.

1. Common law— What the term includes.— This amendment may
in a just sense be construed to embrace all suits which are not of equity or

admiralty jurisdiction, whatever may be the peculiar form which they

assume to settle legal rights. By " common law " is meant the same as in

the third article denominated " law," not merely suits which the common
law recognized among its old and settled proceedings, but suits in w^hich

legal rights were to be ascertained and determined, in contradistinction to

equitable rights. Parsons v. Bedford. 3 Pet. 433.

2. Embraces all suits except in admiralty or equity.— This

amendment embraces all suits for the settlement of legal rights, w^hatever

the form may be, except suits of equity or admiralty jurisdiction. Parsons

V. Bedford, 3 Pet 433 ; Shields v. Thomas, 18 How\ 253 ; Barton v. Barbour,

104 U. S. 126 ; Ins. Co. v. Comstock, 16 Wall. 258 ; United States v. La Ven-

geance, 3 Ball. 297; Webster v. Reid, 11 How^ 437.

3. Does not apply to admiralty.— Admiralty jurisdiction in the

courts of the United States is not taken away because the courts of common
law may have concurrent jurisdiction in a case with admiralty- ; nor is a

trial by jury any test of admiralty jurisdiction. Waring v. Clarke, 5 How.

441.

4. Does not invade the jurisdiction of equity.— This provision,

correctly interpreted, cannot be made to embrace the established, exclusive

jurisdiction of courts of equity, nor that which they have exercised as con-

current courts of law, but should be understood as limited to rights and

remedies peculiarly legal in their nature, and such as it was proper to assert

in courts of law and by the appropriate modes and proceedings of courts of

law^ Sliields v. Thomas, 18 How. 253.

5. Does not apply to fugitive slave law.— The provisions of this

amendment do not apply to an examination as to the claim for services

imder the provisions of the statute commonly known as the fugitive slave

law. Such an examination is not a proceeding at common law, but a stiit-

utory one, slavery being a mimicipal regulation not existing at common
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law. Miller v. McQuerry, 5 McLean, 469 ; In the Matter of Martin, 2 Paine,

348.

6. Cannot be deprived of right by reference to referees.— The

constitution and laws of the United States having secured to parties the

trial of issues of fact by a jury, the United States courts cannot deprive

them of that right by referring such issues to referees. United States v.

Rathbone, 2 Paine, 578.

7. Where complete remedy at law exists.— In all cases wherein

there exists a complete remedy in a court of law without the aid of chan-

cery the plaintiii must proceed at law, for the reason that the defendant has

a constitutional right to trial by jury. Killian v. Ebbingliaus, 110 U. S. 568.

8. A trial by the court without a waiver of jury is simply error,

and cannot be attacked collaterally. Maxwell v. Stewart, 21 Wall. 71 ;
22

Wall. 77.

9. All the facts must go to the jury.— In a trial at law the court

cannot submit part of the facts to the jury and determme the remainder

itself. To do so violates this amendment, and is error. Hodges v. Easton,

106 U. S. 408.

10. Statute of Iowa in regard to half-breeds invalid.— A hiw of

the territory of Iowa which provided that suits against the half-breeds, to

whom were ceded certain lands in said territory by treaty with the Sac and

Fox Indians, should be determined by the court without the intervention of

a jur}^ was in violation of this amendment, where the value in controversy

exceeded $20. Webster v. Reid, 11 How. 437.

11. Does not apply to trials in state courts.— The provisions of

this amendment do not apply to trials in state courts. It is a limitation upon

the powers of congress and the federal courts only. Edwards v. Elliott, 21

Wall. 532 ; Walker v. Sauvinet, 92 U. S. 90 ; Pearson v. Yewdall, 95 U. S.

294 ; Fox v. Ohio, 5 How. 410.

12. Rule is applied in United States courts notwithstanding

state statutes providing otherwise.—A statute of Ohio which pro-

vides that in actions of ejectment the occupying claimant may have com-

missioners appointed to value improvements was held in a suit at common

law in the United States courts to be unconstitutional as applied to that

court. The court held that, it being a suit at common law, the question

must, if passed upon at all, be submitted to a jury, the value being in excess

of $20. Held, further, that the United States court could, in an action in

equity, appoint such commissioners. Bank of Hamilton v. Dudley, 2 Pet

492.

13. Interest may be computed without jury, when.— Where suit

was brought in United States circuit court for Louisiana on record of a

judgment in Massachusetts, it was held " that, as by the local laws and prac-

tice of Louisiana questions of fact in civil cases were tried by the court, un-

less either of the parties demanded a jury, the interest upon the original

judgment in Massachusetts might be computed and made a part of the

judgment in Louisiana, without a writ of inquiry and the intervention of a

jury." I\lahew v. Thatcher, 6 Wheat. 129 ; Reuner v. Marshall, 1 Wheat. 215.

14. Statute of Maryland held not to violate provision.— The ax?t

of assembly of Maryland of 1793, chapter 30, incorporating the Bank of Co-
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lunibia, aud giviug to the corporation sunimary process by execution, in the

nature of an attachment, against its deht(ji-H wlio have, Ijy an express con-

sent, in writing, made the bonds, bills or notes by them drawn or indr)i-sed

negotiable at banks, is not repugnant to the constitution of the United States

nor of 3raryhuul. r.aiilc of Columbia v. Okdy. \ \Vhc:il. U:}.").

15. Statute of Pennsylvania hold not to violate provision.— The
acts of the legislature of Pennsylvania providing for the sale of the estate

of John Nicholson do not contravene this article of the constitution of the

United States. Livingstone's Lessee v. Moore, 7 Pet 4C9.

16. Otherwise examined — Removal after judgment.— The lim-

itation on tlu' power of the supreme court to re-examine facts tried by a
jury extends to cases tried in state coiuis and to writs of error to such

courts as well as to inferior federal tribunals. Therefore so much of the act

of congress of March 3, 1863, as provided for the removal of a cause after

judgment by a state court, and in which the cause was tried by a jury, to

the circuit court of the United States for retrial on the facts and law, is not

in i^ursuance of the constitution and is void. Justices v. Murray, 9 Wall. 274.

17. Otherwise re-examined— When judgment vacated.— After

a trial by a jury in a state court if the judgment thereon is vacated, and a

new trial granted (in a case proper for removal), the cause may then be re-

moved to the United States court. This article of the constitution does not

apply to such case by reason of the fii'st judgment having been vacated by
the state court. So the act allowing such removal is constitutional Home
Life Ins. Co. v. Dunn, 19 WalL 214.

18. Trial of seizures by land must be by jury.— lu the trial of

cases of seizure made upon land as contradistinguished from marine seizures

the court proceeds as at common law, and the trial by jury in such cases is

preserved by this amendment. The Sarah, 8 Wheat. 391 ; Morris v. United

States (Morris' Cotton), 8 Wall. 507.

19. Does not apply to contests in court of claims.— The provis-

ions contained in the act of March 3, 1863, whereby the court of claims is

empowered to render judgment in favor of the United States and against a

claimant without intervention of a jury, is not in violation of this amend-
ment. McElrath v. United States, 102 U. S. 420.

20. Re-examined— Remittitur after verdict held not to be a re-

examination.— Upon a trial at common law^ in the United States circuit

court in a suit for damages the jury returned a verdict for plaintiil in the

sum of $39,958.33. On defendant's motion for a new ti'ial, and in arrest of

judgment, the court decided that if the plaintiff would remit $22,833.33 the

niv^tion for a new^ trial should be overruled. The sum was reiritted, where-

upon the court entered judgment for $17,125 and overruled the motion.

Held, that this was not a re-examination by the court of facts ti-ied by a

jury in a mode not known at the common law, and is no violation of the

seventh amendment. Arkansas Cattle Co. v. Mann, 130 U. S. 69.

13
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ARTICLE VIII.

Excessive bail shall not be required, nor excessive fines im-

posed, nor cruel and unusual punishment inflicted.

1. Cruel and unusual punishment.— This clause is not applicable to

a state. It applies exclusively to national legislation. Pervear v. Common-
wealth, 5 Wall. 475; Fox t. Ohio, 5 How. 4l0; Barron v. Baltimore, 7 Pet

243 ; Eilenbecker v. District Court of Plymouth County, 134 U. S. 31 ; In re

Kemmler, 136 U. S. 436.

2. Appeal in criminal eases.— This section is addressed to courts of

the United States having criminal jurisdiction, and is doubtless mandatory

to and in limitation of their discretion. But the supreme court has no ap-

pellate jurisdiction to revise the sentences of inferior courts in criminal

cases, and cannot, even if the excess of the fine was apparent on the record,

reverse the sentence. Ex parte Watkins, 7 Pet 568.

ARTICLE IX

The enumeration in the Constitution of certain rights shall

not be construed to deny or disparage others retained by the

people.

ARTICLE X
The powers not granted to the United States by the Con-

stitution, nor prohibited by it to the States, are reserved to

the States respectively or to the people.

1. Powers of state not limited by this amendment.— " Tlmt the

first ten articles of amendment were not intended to limit the powers of the

state governments in respect to their own people, but to operate on the na-

tional government alone, was decided more than half a centuiy ago, and

that decision has been steadily adhered to since." Waite, C. J., in Spies v.

Illinois, 123 U. S. at p. 166. The following cases are cited by the chief justice

:

Bai-ron v. Baltimore, 7 Pet 243; Livingston v. Moore, id. 469, 552; Fox v.

Ohio, 5-How. 410-434; Smith v. IMaryland, 18 How. 71 ; Withers v. Buckley,

20 How. 84 ; Pervear v. Commonwealth, 5 Wall. 475 ; Twitchell v. Common-
wealth, 7 Wall. 321 ; The Justices v. ]Murray, 9 AValL 274 ; Edwards v. Elliott,

21 Wall. 532 ; Walker v. Sauvinet, 92 U. S. 90 ; United States v. Cruikshank,

id. 542 ; Pearson v. Yewdall, 95 U. S. 294 ; Davidson v. New Orleans, 96 U. S.

97 ; Kelly v. Pittsburgh, 104 U. S. 78 ; Presser v. Illinois, 116 U. S. 252.

2. Taxation — Railroad used as post-road may be taxed by-

state.—A railroad consti-ucted under the direction and by authority of

coiigress, for uses and purposes of the United States as a post-road and mili-

tary road, the stock \\ hereof, however, is owned by private parties, is not

exempt from taxation by the states through which it runs, in absence of any

legislation by congi'ess declaring such exemption. Thomson v. U. P. R R.

Co., 9 Wall. 579.

3. Private corporations and all trades are subject to be taxed by the

state for support of state government Such authority resides in the states
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primarily, and has not boon surrondered. Society for Savinf^s v. Coite, 6
Wall. 51)-!; Ilaniilton ^laniif. Co. v. Massachusetts, G Wall G:}2; Prov. Sav.

Inst V. :\rassachiisi>tts, (5 ^Vall. (511.

4. Treasury notes not legal tender for state taxes.— The clause

in the act of congress making United States treasury notes legal tender for

debts has no reference to taxes imposed by state authority. Lane County v.

Oregon, 7 Wall. 71.

5. It is competont for the state to require such taxes to be paid in coin. Id.

6. State may exempt from taxes.— A state may, by contract based
on consideration, exempt the property of an individual or cor{)oratiou from
taxation, either for a spocilied period or permanently. Home of the Friend-

less V. Rouse, 8 Wall. 480.

7. Power to tax an incident to sovereignty.— The power to tax
rasides in the government as a part of itself, and need not be reserved when
property of any description is granted to individuals and corporate bodies.

And unless exempted in terms which amount to a contract not to tax, the

property, privileges and franchises of a corporation are as much the legiti-

mate subject of taxation as any other property of the citizens within the

sovereign power of the state. Per Clifford, J., in North Missouri R R Co.

V. McGuire, 20 Wall. 46.

8. Same.— The taxing power of a state is an attribute of sovereignty

and exists independently of the constitution of the United States, and is not
derived from that instrument. It may be exercised to an unlimited extent

on all property, trades, business and avocations carried on within the terri-

torial boundaries of the state, except so far as surrendered to the federal

government. The extent to which it shall be exercised, the subjects on
which it shall be exercised, and the mode in which it shaU be exercised, are

equally within the discretion of the legislatures of the states. Union Pacific

R R Co. V. Penniston, 18 WalL 5.

9. The property of the Union Pacific Railroad Company, although the
corporation was created by congress, and the company is an agent of the

government, both mihtary and postal, is nevertheless subject to state taxa-

tion. ItL

10. Taxation a sovereign right— It may be waived by the state—
The intent to do so must be clear, when by contract it is binding
on state.— The right of taxation is a sovereign right, and presumptively

belongs to the state, in regard to every species of property, and to an unlim-
ited extent The right may be waived in particular instances, but this can
only be done by a clear expression of legislative wiU. (Citing Tomlinson v.

Branch, 15 Wall. 469 ; Tomlinson v. Jessup, 15 Wall. 454.) ^Mien a con-

tract of exemption is thus established it is binding upon the state, and laws
violating its terms will not be sustained. (Citing Osborne v. Mobile, 16

Wall. 481 ; Humphrey v. Pegues, 16 WalL 247.) This is a settled principle of

law. Pacific R. R v. McGuu-e, 20 WalL 36 ; Charleston v. Branch, 15 WaU.
470.

11. The power of taxation by a state is a part of all governmental sover-

eignty, and is inseparable from it It is for the legislature to decide what
persons and property shall be taxed, and how. There can be no Umit to

the degree of its exercise except what is foimd in the wisdom of the law-
making power. St Louis v. Wiggins Feriy Co., 11 WalL 423.
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12. How subject to control by the United States.— While the

power of taxation is one of vital importance retained by the states, not

abridged by the gi-ant of similar powers to the government of the Union,

but to be concurrently exercised by the two governments, yet even this

power of a state is subordinate to and may be controlled by the constitution

of the United States. Tlie constitution and laws made in pursuance thereof

are supreme ; they control the constitution and laws of the respective states

and cannot be controlled by tliem. The sovereign power of a state does not

extend to those means employed by congress to cany into execution the

powers conferred on that body by the people of the United States, and the

states cannot, by taxation, impede or control or otherwise retard the exer-

cise of those powers. The states cannot tax real estate purchased by the

United States in payment of direct taxes. Van Brocken v. Anderson, 117

U S. 151. For further limitation upon the power of the state, see Savings

& Loan Assoc, v. Topeka, 20 Wall. 655.

13. National bank — State may tax shareholders.— The state in

which a national bank is situated may tax all the shareholders of the bank,

both resident and non-resident, and aU of its shares of stock, and may enact

suitable legislation therefor. Tappan v. Merchants' Nat. Bank, 19 Wall.

490.

14. National bank shares may be taxed by state, when.—A state

has power to tax the shares in national banks in the hands of the stock-

holders whose capital is invested whoUy in bonds of the United States, under

act of congress, June 3, 1864. The tax on the shares is not a tax on the

capital of the bank, but upon the property of the stockholders as sucli.

Bank Tax Cases, 3 Wall 573 ; People v. Commissioner of Taxes (eleven cases),

4 Wall. 244.

15. Right of state to exempt property from taxation.— The leg-

islatm-e of a state may exempt particular parcels of property or the property

of particular persons or corporations from taxation for a hmited period or

in perpetuity-. IMLnot v. Philadelphia, WiL & Bait R E. Co. (The Delaware

R R Tax), 18 Wall 206 ; Tomlmson v. Branch, 15 WaU. 460 ; Charleston v.

Branch, 15 Wall. 470.

16. Railroad extending interstate may be taxed in one and
exempt in the other.— Where two railroads are consolidated, and one of

the constituent lines is exempted from taxation by legislation, and the otlier

not, the two united lines wiQ be held, in the respective states, with the re-

spective privileges and burdens attached thereto. Tomlinson v. Branch, 15

Wall 460 ; Scotland Co. v. Thomas, 94 U. S. 682 ; Philadelphia, AVil. & Bait

K. R. V. Maryland, 10 How. 376.

17. Limitations of power on cities to tax for private improve-

ments.— There is no such thing in the theory of our governments— state

and national— as unlimited power in any of their branches. The executive,

the legislative and the judicial departments are all of limited and defined

powers. There are limitations of such powers which arise out of the es-

sential nature of all free governments ; implied reservations of individual

rights, without which the social compact coidd not exist, and which are re-

spected by all governments entitled to the name. Among these is the lim-

itation of the right of taxation, that it can only be used in aid of a public

object— an object which is within the j)urpose for which governments are
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established. It cauiiot, thereft^re, be exercised iu aid of euterpnses strictly

private, for the benelit of individuals, though in a remote or collateral way
the local public may be benefited thereby. A statute which autliorizes a

town to issue its bonds iu aid of mauufacturing entcrjjrises of individuals is

void, because the taxes necessary to i)ay the bonds would, if collected, bo a

transfer of the property of individuals to aid iu the projects of gain and

l)rofit of others, and not for a public use, in the proper sense of that term.

Syllabus by Mr. Justice Miller in Savings & Loan Assoc, v. Topeka, 20 Wall
655.

18. SarQG.— The numerous cases wherein it has Ijcen held that the state

legislature, in the absence of restrictions in the state constitution, may au-

thorize counties and municipalities to subscribe to the stock of raih-(xul cor-

porations and provide for the jiayment thereof by taxation, have never

based this right upon the ground of the unlimited power of the state legis-

lature to tax the people, but concede that, where the purpose for which the

tax was to be levied could no longer be claimed to be for a public use, a pur-

pose and object which it was the right and duty of the state government to

assist by money raised from the people by taxation, but was purely in aid

of private or personal objects, the law authorizing it was held to be beyond

the legislative power, and an unauthorized invasion of private rights. Sav-

ings & Loan Association v. Topeka, supra, citing Olcott v. Supervisors, 16

Wall. 689 ; People v. Salem, 20 Mich. 452 ; Jenkms v. Andover, 103 Mass. 94

;

Dill. Muu. Corp. sec. 587 ; 2 Eedf. on R'ys, 398, rule 2.

19. Limited to persons and property within state.— The power

of the state over taxation is limited to persons and property and business

within her jurisdiction. All taxation must relate to one of these subjects.

Raih'oad Co. v. Pennsylvania State Tax on Foreign-held Bonds, 15 Wall

300.

20. To tax carrying companies.— The states have authority to tax

the estate, real and personal, of all then: corporations, including carrying

companies, precisely as they may tax similar property when belonging to

natural persons and to the same extent. State Tax on Eailroad Gross Re-

ceipts, 15 Wall. 282-284.

21. Imported merchandise in original packages in the hands of

persons other than the importer, or wliich have been once sold after im-

portation, is subject to taxation by the state the same as other property.

Pervear v. Commonw^ealth, 5 Wall. 475.

22. Powers of state legislatures.— The states of the Union retain for

the purpose of government all the powers of the British parUament except

such as have been delegated to the United States or reserved to the people.

Munn V. Illinois, 94 U. S. 113.

23. Police powers.— Under the reserved powers of the state, which

are designated under the somewhat ambiguous term of pohce powers, reg-

ulations may be prescribed by the state for the good order, peace and protec-

tion of the community. The subjects upon wliich the state may act are

aluiost infinite, with the limitation, however, that in the exercise of the

power the state does not encroach upon the free exercise of the power vested

in congress by the constitution of the United States. Western Union TeL

Co. V. Pendleton, 122 U. S. 347.
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24. Local improvements.— The states have power over the subject

of local inii^rovements desigDed to promote the health or prosperity of the

community, and to this end may provide by law for a system of drainage

by canals, ditches, etc., and of levees to prevent inundation. And the expense

of such works may be charged against the i)ersons directly benefited thereby

and made a hen upon their lands. Hagar v. Reclamation District No. 108,

111 U. S. 701.

25. Inspection and gauging of oils.—A state statute regulating the

inspection and gauging of oils and fluids used for illumiQatiag, etc., is a

valid police regulation within the power of the state, and does not conti'a-

vene the constitution. The right of a patentee to use and vend an oil for

illuminating purposes must be exercised in subordination to such police

regulations as the states may establish. Patterson v. Kentucky, 97 U. S.

501.

26. Protection of lives, health, etc.— The police iwwer of the state

extends to the protection of the fives, health and proi)erty of the citizen and

to the preservation of good order and public morals. The legislature cannot

by contract divest itself of the j^ower to provide for these objects. They are

to be attained and i)rovided for by such ax^xn-opriate means as the legislative

discretion may devise. Neither this discretion nor the power can be bar-

gained away. Beer Company v. Massachusetts, 97 U. S. 25.

27. Preservation of health and morals.— The power of a state to

make municixDal regulations for the restraint and punishment of crime, for

the preservation of the health and morals of her citizens, and of the public

peace, has never been surrendered by the states or resti'ataed by the consti-

tution of the United States. Moore v. People, 14 How. 13.

28. Government license— Effect of.— The ficense granted by the

United States to seU fiquor is but a mode of levying and enforcing the col-

lection of a tax, and does not confer on the licensee the right to carry on

the ficensed business in a state where prohibited by state law. License Tax

Cases, 5 AVafi. 462 ; Pervear v. INIassachusetts, 5 Wafi. 475 ; License Cases, 5

How. rm : ^higler v. Kansas. 123 U. S. 658.

29. Over the internal commerce of the state congress has no
control. That is reserved to the states exclusively; and a congressional

license to engage hi such trade is but an internal tax ; and while congress

may tax such business it cannot authorize a trade or business within a state

in order to tax it. License Tax Cases (Mass.), 5 WaU. 402 ; Same from Iowa,

seven cases, 5 Wall 480.

30. Control of sale of intoxicating liquors.—A law of a state tax-

ing or in-ohibiting a business already taxed by congress is not unconstitu-

tional. The sale of home-made fiquors or imported liquors in second hands,

as also the mode of prohibiting the sale thereof, is subject exclusively to

state control, and the laws of Massachusetts on this subject ai'e not uncon-

stitutional. Pervear v. Massachusetts, 5 Wall. 475.

31. Miscellaneous— Limitations and prescription.— There is no

clause in tiie constitution which restrains the right in eacli state to legislate

on hmitation and rights by prescription in suits on judgments of other

states exclusive of interference with their merits. Bacon v. Howard, 20

How. 22.
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32. Administration.— The several states of the UdIod have full control

over the subject of adiniuistration and over estates of decedents within their

respective states. Yonley v. Lavender, 21 Wall. 270.

33. Power over corporations.—A state has power to enact laws sub-

jectins^ the land of a corjjoration whose charter has expired to the debts of

her citizens. ^McCJoon v. Scales, 9 Wall. 28.

34. Invasion on Indian lands.— Tlie New York statute respecting in-

trusions on Indian lands, authorizing the removal of pci"sons (other than In-

dians) by summary process who have settled on lands belonging to or

occupied by the Indians, is not in violation of the constitution or of any treaty

or act of congress. New York v. Dibble, 21 How. 300.

35. Aliens— Limitations as to holding property.—A state of the

Union may refuse to allow an alien to take either real or personal property

situated in the state by descent or devise, and may direct that such property

escheat to the state, or it may annex conditions to such devise or distribution

of estates. It may tax an alien on such estate as a condition on which he

may inherit or take it by devise. Mager v. Grima, 8 How. 490.

36. Ferries— Power to establish and regulate, reserved to the

state.— The power to establish and regulate ferries is reserved to the states

respectively. Conway v. Taylor, 1 Black, 003.

37. Saine.— The power to license, regulate and tax femes is one of the

powers reserved to the states by this article, and this is true when applied to

a ferry plying between landings in different states. Wiggins Ferry Co. v.

East St. Louis, 107 U. S. 305 ; Fanning v. Gregorie, 10 How. 531

38. Powers of legisLition.— The state legislatui-es retain all the powers

of legislation delegated to them by the state constitution which are not ex-

pressly taken away by the constitution of the United States. Calder v. Bull,

3 Dall. 3b0.

39. Exclude foreign corporations.—A state has the right to exclude

foreign insurance corporations from doing business within its territory ; or

it may admit such companies to transact business within the state on such

conditions as it sees fit to impose. Doyle v. Continental Ins. Co., 94 U. S. 535.

40. Such company has no constitutional right to transact business in a

state other than that under whose laws it is chartered, and hence its exclu-

sion therefrom, for whatever cause, violates no constitutional right. Id
41. Construction of state statutes.— The ruling of a state com-t that

a state law is in conformity to the state constitution is binding on the fed-

eral courts. Gut V. State, 9 Wall. 35.

42. Charges by railroads.— It is the settled law that a state has the

power to limit the amount of charges by radroad companies for the trans-

portation of persons and property within its own jurisdiction, unless re-

strained by some contract in the charter, or unless what is done amounts to

a regulation of foreign or interstate commerce. This power of regulation is

a power of government continuing in its nature, and if it can be bargained

away at all it can only be done by words of positive grant or their equiva-

lent Railroad Commission Cases, 110 U. S. 307.

43. Bankrupt laws.— State legislatures have authority to pass bank-

rupt or insolvent laws. Baldwin v. Hale, 1 Wall. 223.
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44. But a discharge of a debtor under a state bankrupt law is not valid

against a creditor or citizen of another state who has not subjected himself to

the state laws other than by the original contract out of which the indebted-

ness accrued. Id.

45. Use of military force.— Although a state cannot establish a mili-

tary government, it may use its military force to quell domestic insurrection

when too strong to be overcome by the ordinary processes of law, and the

state has the right to determine when the necessity exists. Luther v. Borden,

7 How. 1.

46. Corporations— Power of state over.— One state may make a

corf)oration of another state, as there organized and conducted, a corporation

of its own quoad hoc any property within its territorial jurisdiction. That

this may be done was distinctly held in O. & M. R. R Co. v. Wheeler, 1 Black,

297 ; B. & O. R R. Co. v. Harris, 12 Wall. 65, 82.

47. The question is always one of legislative intent, and not of legislative

power or legal possibility. B. & O. R R Co. v. Han-is, 12 Wall. 65.

48. Implied powers not excluded.— There is no phrase in the con-

stitution which excludes incidental or implied iDOwers— as was the case in

the articles of confederation. The tenth amendment does not exclude such

powers. McCulloch v. Maryland, 4 Wheat. 316.

49. Corporations— Government may create.— The government of

the United States has power to create a corporation. Id.

50. Sovereign power of states unaltered.— The constitution was
not necessarily carved out of existing state sovereignties, nor a surrender of

powers already existing in state institutions. The powers of the states de-

pend upon their own constitutions ; and the people of the state had the

right to modify and restrain them according to their own views of policy or

principle. The sovereign powers vested in the states by their respective

constitutions remained unaltered and unimpaired by the adoption of the

constitution of the United States, except so far as they were granted to the

government of the United States. Whatever of doubt as to this doctrine

might have existed under the constitution as originally adopted has been

removed by this amendment Martin v. Hunter's Lessee, 1 Wheat 304-325.

51. Powers retained, not necessary to be defined.—When the

American people created a national legislatiu-e, with certain enumerated

powers, it was neither necessary nor proper to define the powers retained by
the states. These powers proceed, not from the people of America, but from
the people of the several states, and remain, after the adoption of the consti-

tution, what they were before, except so far as they may be abridged by
that instrument. Sturges v. Crowninshield, 4 Wheat 122, 193.

ARTICLE XI.

The judicial power of the United States shall not be con-

strued to extend to any suit in law or equity, commenced or

prosecuted against one of the United States by citizens of an-

other State, or by citizens or subjects of any foreign State.

1. Under the constitution prior to the eleventh amendment
a state could be sued in assumpsit by a citizen of another state.
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Service on the governor and uttonioy-^cnerjil was sufficient ; and unless the

state appeared after summons judgment by default could be rendered.

Chisholm v. Georgia. 2 Dall. 411).

2. ThG amondment is rotroactivo.— The eleventh amendment to the
constitution of the United States having been adopted, there eannot be ex-
ercised any jurisdiction in any case, past or future, iji whicli a state was
sued by a citizen or citizens of another state, or by citizens or subjects of
any foreign state. Ilollingsworth v. Virginia, 3 Dall. 878 ; Cohens v. Vir-

ginia, 6 Wheat. 294; Georgia v. Brailsford, 2 Dall. 401, 415.

3. Controversies between states not inhibited.— The prohibition

of this amendment does not extend to controversies Ijetwt-en two or more
states, or between a state and a foreign state. The jurisdiction of the United
States courts still extends to such cases, and in these a state may still be sued.

Cohens v. Virginia, G Wheat. 405 et seq.

Note.— The causes which led to the adoption of the amendment are fully

discussed by Mr. Chief Justice Marshall in delivering the opinion of the

court in the above case.

4. Bonds of state; suit upon will not lie in United States court.
Those who dc.d in bonds and obligations of a state must r.4y on the sense of

justice of the state. The state courts cannot enforce the contract, and the

federal courts are expressly prohibited from exercising such jui-isdiction.

Bank of Washington v. Ai-kansas, 20 How. 530.

5. Officers of state— In what cases suits may be maintained
against them as such.—A circuit court of the United States, in a proper

case in equity, may enjoin a state officer from executing a state law in con-

flict with the constitution or a statute of the United States, when such execu-

tion will violate the rights of the complainant Where the state is concerned

the state should be made a party, if it can be done. That it cannot be done
is a sufficient reason for the omission to do so, and the court may proceed to

a decree against the officer of tiie state in all respects as if the state were a
party to the record. In deciding who are i)arties to the suit the court will

not look beyond the record. Making a state officer a party does not make
the state a party, although her law may have prompted his action and the

state may stand behind him as the real party in interest. A state can be

made a party onlj^ by shaping the bill expressly with that view, as where in-

dividuals or corporations are intended to be put in that relation to the case.

Dodge V. Woolsey, 18 How^ 331 ; Bank v. Knoop, 16 How. 369 ; Bank v. Skelly,

1 Black, 436; Ohio L. & T. Co. v. Debolt, 16 How. 432, and Bank v. Debolt,

18 How. 380, i)roceeded upon the same principles and were controlled by that

authority with respect to the jurisdictional questions arising in each of those

cases as to the defendant. Davis v. Gray, 16 Wall. 203.

6. Same.— Neither a state nor the United States can be sued as defend-

ant in any court in this country without its consent, except in the Umited

class of cases in wliicli a state may be made a party in the supreme court of

the United States by vii-tue of the original jurisdiction conferred on that

court by the constitution. AVhenever it can be clearly seon that the state is

an indispensable party to enable the court, according to the rules which
govern its procedure, to grant the relief sought, it will refuse to take jm'is-
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diction. The cases wherein the officers of the state may or may not be made

parties defendant f idly analyzed, compared and distinguished by Mr. Justice

I^liUer in Cunningham v. Macon, etc. R R, 109 U. S. 446. United States v.

Lee, 106 U. S. 196, belongs to this class of cases.

7. Same.— The vital principle in all the cases wherein the United States

supreme court has held that an injunction will he to restrain the collection

of taxes, sought to be collected by seizure of property, imposed in the name

of the state, but contrary to the constitution of the United States,— the de-

f.-ndants bemg officers of the state,— is that such officers, though professing

to act in their official capacitj^ are threatening a violation of the personal or

property rights of the complainant, for which they are personally and indi-

vidually liable. In re Ayers, 123 U. S. at 500 ; McGaliey v. 'Vu-gmia, 135 U. S.

602.

8. Same.— Suits may be maintained against state officers as individual

defendants who, under color of authority of unconstitutional legislation by

the state, are guilty of personal trespasses and wrongs. Also against officers

in theii- official capacity, to arrest or direct their official action by injunction

or mandamus, where such suits are authorized by law, and the act to be

done or omitted is purely ministerial, in the performance or omission of

which the plaintiff has a legal interest. In re Ayers, 123 U. S. at 506.

9. Same.— AVhere an individual is sued in tort for some act injurious to

another, in regard to person or property, to which his defense is that he lias

acted under the orders of the government, he is so sued, not as or because

he is tlie officer of the government, but as an individual, and the court is

not ousted of its jurisdiction because he asserts authority as such officer.

Mitchell V. Harmony, 13 How. 115; Bates v. Clark, 95 U. S. 204; Meigs v.

McClung, 9 Cranch, 11 ; Wilcox v. Jackson, 13 Pet. 498 ; Brown v. Huger, 21

How. 305 ; Grisar v. McDowell, 6 WaR 363, cited and approved by Mr. Jus-

tice Miller in Cunningham v. Macon & C. R R Co., 109 U. S. 446.

10. Same.— AVhere, under the provisions of a law of Virginia, the cou-

pons on the state bonds were allowed to be detached and pass from hand to

hand by delivery, and were expressly made receivable for taxes by the tax

collector, and where the tax collector refused to receive such coupons for

taxes when duly tendered, and, acting under a statute held to be unconsti-

tutional and void, proceeded to levy upon the property of such tax-payer to

enforce payment of the taxes for which such coupon was tendered, the tax-

payer is entitled to maintain a suit against him personally, as a wrong-doer,

and such suit will not be against the state within the meaning of tliis amend-

ment. Poindexter v. Greenhow, 114 U. S. 270.

11. Same.— The circuit courts of the United States have jurisdiction of

a bill brouglit by the Bank of the United States for the purpose of protect-

ing the bank in the exercise of its franchises, which are threatened to be

invaded under the unconstitutional laws of a state ; and as the state itself

cannot be made a party because of the provisions of the eleventh amend-

ment to the constitution, it may be maintained against the officers and

agents of the state who are intrusted with the execution of such laws. Os-

born V. Bank of United States, 9 Wheat. 738.

12. Same— Where suit may not be maintained against the oflBL-

cer.— Where the defendants, who are sued as officers of the state, have not
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a real, but merely a nominal, interest in the controversy, the stiite appearing

to be the real defendant, and therefore an indispensable party, if the juris-

diction does not fail for want of i)ovver over tlie parties, it does fail as to

the nominal defendants, for want of suitable subject-matter. Mr. Justice

:Matthews in In re Ayers. 1^2:3 U. S. at p. 4HS.

13. Mandamus against state oflacers, when maintainable.—"A
state without its consent cannot be sued by an indivi(hial ; and a court can-

not substitute its own discretion for that of executive otlicers in matters be-

lougmg to the proper jurisdiction of the latter. But it has been well settled

that when a plain official duty, recxuiring no exercise of discretion, is to be

performed, and performance is refused, any person who will sustain per-

sonal injury by such refusal may have a mandamus to compel its perform-

ance ; and when such duty is threatened to be violated by some positive

official act, any person who will sustain personal injury thereby, for which

adequate compensation cannot be had at law, may have an injunction to

prevent it In such cases the writs of mandamus and injunction are some-

what correlative to each other. In either case if the officer plead the au-

thority of an unconstitutional law for the non-performance or violation of

his duty, it will not prevent the issuing of the writ An unconstitutional

law will be treated by the courts as null and void." Board of Liquidation v.

McComb, 92 U. S. 531, cited and approved in Allen v. Bait & Ohio R R. Co.,

114 U. S. 311. See, also, Marbury v. Madison, 1 Cranch, 137 ; Kendall v.

Stokes, 3 How. 87 ; United States v. Schurz, 102 U. S. 378 ; United States v.

Boutwell, 17 Wall. 604. This doctrine is fully considered, criticised and dis-

tinguished by Mr. Justice Miller in Cunningham v. Macon, etc. R R Co.,

109 U. S. 446.

14. When not maintainable against state officer.— "Where a state

cannot be sued and does not voluntarily submit itself to the jurisdiction of

the courts, the courts will not be permitted to set up jurisdic-tion over the

officers in charge of the public money so as to control them as against th »

political power in their administration of state affairs. Therefore, where

under an admitted debt the state, as provided in the conti-act creating the

debt, had levied a tax and collected into the treasury money to pay the in-

terest thereon, and then by an amended constitution the state had changed

the contract and reduced the interest, and prohibited the auditor and treas-

urer from paying out the money upon the original contract, it was held that

while such later provision impaired the obligation of the contract, yet the

courts had no power to control the officers of the state, and to compel them

to pay the money out of the state treasury in liquidation of interest coupons

on the original debt ; that the money in the treasury was the property of

the state, in the manual possession of the state officers; that the bondliold-

ers never owned it ; that the most they could claim was that the state ought

to use it to pay their coupons, but until so paid it was in no sense theirs, and

as the state could not be sued therefor, and the officers of the state have no

contract relations with the state, they (the oflicers) could only act as the

state directed and were not subject to be sued by the bondholdei-s. This

case and United States v. Lee, 106 U. S. 196, compared and distinguished.

Louisiana v. Jumel, 107 U. S. 711.
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15. Same.— AVhen a suit is brought in a court of the United States

against officers of a state to enforce performance of a contract made by the

state, and the controversy is as to the vahdity of the obhgation of the con-

tract, and the only remedy sought is the performance of the contract by the

state, and the nominal defendants have no personal interest in the subject-

matter of the suit, but defend only as representing the state, the state is the

real party against whom the reUef is sought, and tlie suit is substantially

within the prohibition of 'this amendment Hagood v. Southern, 117

U. S. 53.

16. The jurisdictional difference between cases in which the relief sought

is the performance of a plain official duty requiri/jg no exercise of discre-

tion, or where state officers, under color of a state authority which is uncon-

stitutional, liave invaded and violated personal and property rights, and
cases like the one above, in wdiicli the reUef sought is affirmative official

action by state officers in performing a^ obligation which attaches to the

state in its political capacity, pointed out. Id.

17. How to determine whether the state is a party.— AVhether

the state is the actual party defendant in a suit within the meaning of tliis

section is not in all cases to be determined by a reference to the nominal

parties to the record. The whole record and the nature of the case as

therein presented should be considered, and the amendment will be held to

cover not only suits brought against a state by name, but those against its

officers, agents, etc., where it is apparent that the state is the real party

against which the relief is demanded and upon which the judgment will

operate. Osborn v. Bank, 9 Wheat. 738, explained and limiti'd. In re Ayers,

123 U. S. 443.

18. Same.—A suit against the auditor of state to comi3el the raising a
tax to pay interest on state bonds is vktually a suit against the state. Stato

of North Carolina v. Temple, 134 U. S. 22 ; State of Louisiana ex rel. v. Steele

id 230.

19. State may waive the exemption.— A state may waive the right

to exemption under this section, and by appearing in a court of the United

States in a suit in which it has an interest it does waive it. Clark v. Barnai'd,

108 U. S. 436.

20. State may consent to suit.—A state cannot w^ithout its consent

be sued in a circuit court of the United States by one of its own citizens

upon the ground that the case is one that arises under the constitution

and laws of the United States ; nor can a state be sued by the citizens of an-

other state or foreign state without its consent Hans v. State of Louisiana,

134 U. S. 1.

21. Consent of state may be upon terms such as it sees fit to
impose.—A state cannot be sued in its own courts or in any other without its

consent AMien the consent is given it may be on such conditions as tlie

stite may see fit to impose. This consent may be withdrawn and no con-

tract will be thereby violated. It merely regulates the proceedings in its own
courts. Beers v. Arkansas, 20 How. 527.

22. When consent is given jurisdiction is complete for all pur-
poses.— " When a state submits itself without reservation to the jm'isdiction
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of a court in a particular case, the jurisdiction may ha used to give full cfTect

to what the state has, by its act of submission, allowed to be done; anrl if

the law jiermits coercion of the public othcers to enforce any juilgment that

may be rendered, then such coercion may be employed f<jr that puriK)se.

But this is very far from authorizijig the courts, when a state cannot be sued,

to set up their jurisdiction over the officers in charge of the public money
so as to control them as against the political power in their administration

of the finances of the state." Waite, C. J., in Louisiana v. Jumel, and Elliott

T. Wiltz. lO; U. S. 711.

23. Consent given may be withdrawn.— AVhile in contracts between

individuals llio remedies for their enforcement or breach, in existence at the

time the contract is entered into, become a part of the agreement and consti-

tute a substantial part of their obligation, it is not so with contracts between

individuals and states. In respect to these, there being no remedy by suit

against the state, the contract is substantially without sanction, except that

which arises out of the honor and good faith of the state itself. Although

the state may, at the inception of the contract, have consented as one of its

conditions to subject itself to suit, it may subsequently withdraw that con-

sent and resume its original immunity without any violation of the obliga-

tion of its contract in the constitutional sense. In re Ayers, 123 U. S. at p. 505,

citing Beers v. Arkansas, 20 How. 527 ; Kailroad Company v. Tennessee, 101

U. S. 337.

24. Creditors cannot use the name of the state whereof they

are citizens to maintain suit against another state.— Owners of the

obligations of a state who by reason of this amendment are precluded from

mamtaining a suit against such state cannot sue it in the name of the

state whereof they are citizens by getting consent of the latter to use

its name as plaintiff in such suit. A state of the Union is not an independ-

ent nation, clothed with the right to make demands upon a sister state

which the latter may owe to a citizen of the former. New Hampshire v.

Louisiana, 108 U. S. 76 ; New York v. Louisiana, 108 U. S. 76.

25. A contract with a citizen of Texas to furnish money in aid of equi})-

ping armies to carry on war w-ith Mexico, before the United States had

acknowledged Texas as a nation, could not be enforced in the United States

com-ts after Texas became a state of the Union. Kennett v. Chambers, 14

How. 38.

26. Counties not within the inhibition.— The restriction contained

in this article is limited to suits in which the state is the real party, or a

part)' on the record. Counties are corporations created by the state with

such powers as are conferred upon them, and are not within the constitu-

tional restriction, and may be sued in the United States circuit courts.

Coimty of Lincoln v. Luning, 133 U. S. 529.

27. Exception— Cases of original jurisdiction in the United
States supreme court.— Neither a state nor the United States can be

sued as defendant in any court in this country without its consent, except

in the limited class of cases in which a state may be made a party in the

supreme court of the United States by virtue of the original jurisdiction

conferred on that court by the constitution. And whenever it can be clearly

seen that the state is an indispensable party to enable the court, according
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to the rules wliich govern its procedure, to grant the relief sought, it will

refuse to take jurisdiction. Cunningham t. Macon, etc. R. R., 109 U. S. 446.

28. Object and purpose of amendment.— " The very object and pur-

pose of tiie eleventh amendment were to prevent the indignity of subject-

ing a state to the coercive process of judicial tribunals at the instance of

private parties. It was thought to be neither becoming nor convenient that

the several states of the Union, invested with that large residuum of sover-

eignty which had not been delegated to the United States, should be sum-
moned as defendants to answer the complaints of private persons, whether

citizens of other states or aliens, or that the course of their public policy and
the administration of their public affairs should be subject to and controlled

by the mandates of judicial tribunals without their consent, and in favor

of individual interests." Mr. Justice Matthews in In re Ayers, 123 U. S.

at ,505.

29. Juan Madraz<\ a subject of the king of Spain, filed a libel praying

admiralty process against the state of Georgia, alleging that the state was in

possession of a certain sum of money, the proceeds of the sale of certain

slaves which had been seized as illegally brought into the state of Georgia,

and which seizure had been subsequently, under admiralty proceedings, ad-

judged to have been illegal, and the right of Madrazo to the slaves and the

money arising from the sale thereof established by the decision of the United

States circuit court for the disti'ict of Georgia. The hbel was presented to

the supreme court with a prayer to award admiralty process against the

state of Georgia, to be issued and served as the court might direct, citing said

state, as well as others concerned, to show cause why the proceeds of said

slaves, paid into the treasury of the state, should not be paid out to the libel-

ant ; the slaves remaining in the possession of the state were restored to him
;

a just and reasonable compensation decreed to him tor the slaves converted

to her own use, or otherwise taken by the state ; and for other damages, etc.

It was claimed by counsel for hbelant that, notwithstanding the eleventh

amendment, the supreme court had jurisdiction of the case ; that the amend-

ment did not take away the jurisdiction of the courts of the United States

in suits in admiralty against a state. Mr. Chief Justice Marshall delivered

the opinion of the court briefly as follows :
" The case is not a case where

property is in the custody of a court of admiralty or brought within its ju-

risdiction. It is a mere personal suit against a state to recover proceeds in

its possession ; and in such case no private person has a right to commence
an original suit in this court against a state." Governor of Georgia v. Mad-
razo, 1 Pet. 123.

30. The interest of the state must be direct.— Although the claims

of a state may be ultimately affected by the decision of a cause, yet if the

state be not necessarily a defendant, the courts of the United States are

bound to exercise the jurisdiction. United States v. Peters, 5 Cranch, 115;

Louisville, etc. R R. Co. v. Letson, 2 How. 550.

31. "Where the state was a member of a banking corporation existing

under its laws, which corporation under the laws creating it had the right

to sue and be sued, held, that in a suit agamst such bank the fact that the

state was a member of the corporation did not oust the jurisdiction of the

court Bank of United States v. Planters' Bank of Georgia, 9 "WTieat 907.
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32. By becoming a nioniber of the corporation tlic btato, in so far as this

inhibition is concerned and in respect to the concerns of the coqwration,

abdicates its sovereignty in respect to tliis amendment Briscoe v. Bank of

Kentucky, 11 Pet 324 ; Darrington v. Bank of Alal)ama, 13 How. 12 ; Curran

V. Arkansas, 15 How. 309.

33. The fact that land wliich is the subject of legal controversy was

granted by a state, and is claimed under such grant, does not make the state

a party to the suit, nor does the issue whether such lands be within the lim-

its of a state. Fowler v. Lindsey, 3 Dall. 411.

ARTICLE XII.

1. The electors shall meet in their respective States, and

vote by ballot for President and Vice-President, one of whom,

at least, shall not be an inhabitant of the same State with

themselves ; they shall name in their ballots the person voted

for as President, and in distinct ballots the person voted for

as Yice-President, and they shall make distinct lists of all per-

sons voted for as President, and of all persons voted for as

Vice-President, and of the number of votes for each, which

lists they shall sign and certify, and transmit sealed to the seat

of government of the United States, directed to the President

of the Senate ; the President of the Senate shall, in the pres-

ence of the Senate and House of Representatives, open all the

certificates, and the votes shall then be counted ; the person

having the greatest number of votes for President shall be the

President, if such number be a majority of the whole number

of electors appointed ; and if no person have such majority,

then from the persons having the highest numbers, not exceed-

ing three, on the list of those voted for as President, the House

of Eepresentatives shall choose immediately by ballot the

President. But in choosing the President the votes shall be

taken by States, the representation from each State having

one vote; a quorum for this purpose shall consist of a meml)cr

or members from two-thirds of the States, and a majority of

all the States shall be necessary to a choice. And if the House

of Representatives shall not choose a President, whenever the

right of choice shall devolve upon them, before the fourth day

of March next following, then the Vice-President shall act as

President, as in the case of death or other constitutional disa-

bility of the President.

2. The person having the greatest number of votes as Vice-
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President shall be the Yice-President, if such number be a

majority of the whole number of electors appointed, and if no

person have a majorit}^ then from the two highest numbers

on the list the Senate shall choose the Yice-President; a quo-

rum for the purpose shall consist of two-thirds of the whole

number of senators, and a majority of the whole number shall

be necessary to a choice.

3. But no person constitutionally ineligible to the office of

President shall be eligible to that of Yice-President of the

L^nited States.

1. The sole function of the presidential electors is to cast, certify and

transmit the vote of the state for president and vice-i)resident. They are no

more officers or agents of the United States than are the membei-s of the

state legislatures when acting as electors of federal senators, or the people

of the states when acting as electors of representatives in congress. In re

Green, 134 U. S. 377.

2. Fraudulent voting for electors of president and vice-president is pun-

ishable by the state under the laws thereof wherein such fraudulent voting

was done. Id.

ARTICLE XIII.

1. Neither slavery nor involuntary servitude, except as a

punishment for crime whereof the party shall have been duly

convicted, shall exist within the United States, or any place

subject to their jurisdiction.

2. Congress shall have power to enforce this article by
appropriate legislation.

1. Scope and object of the amendment.— This amendment simply

and only abolishes slaveiy or involuntary servitude, except as a punishment

for crime. But it has a reflex character also, establishing and decreeing uni-

versal civil and x)ontical freedom throughout the United States ; and it in-

vests congress with the requisite power to pass laws necessary and proper,

abolishing all badges and incidents of slavery. But the provisions of the

fii*st and second sections of the act of March 1, 1875, commonly known as

the civil rights act, is not such law as is included in this power. Civil Rights

Cases, 109 U. S. 3.

2. The main purpose of the amendment was to free the African
slaves, but the letter and spirit apply to all cases coming within
their purview.— The power of granting exclusive rights, when necessaiy

and proper to effectuate a purpose having in view the public good, is not in

contravention of the provisions of the thirteenth and fourteenth amendments
to the federal constitution. The main pui-pose of the thirteenth, fom'teenth

and fifteenth amendments was to effectuate the freedom of the African

race— to perpetuate that freedom and protect the freedmen from the oppres-
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sion of the white men wlio had formerly held them in slavery. While, iu

construing these amendments, it is necessary to keej) these main objects in

view, nevertheless the letter and spirit of the amendments apply to all canes

coming within their purview, whetlier the party con( eriie<l he of African

descent or not The thirteenth article, etpiaily with the aholislimeut of

slavery, forbids Mexic<an peonnge or tlie Chinese cooley trade, when they

amount to slavery or involuntary ser\ itude. Slaughter-House Cases, 16

Wall. 30.

3. All forms of involuntary slavery included.— The word servi-

tude, as used in this section, covers and is int'nded to prohibit all forms of

involuntary slavery, of whatever class or name. It is a word of broader

meaning tlian the word slaver}'. Id. ; Matter of Turner, 1 Abb. (U. S.) 84.

4. An indenture of apprenticeship made in violation of law, and
sought to be enforced by compulsory submission, creates "'involuntary serv-

itude" within the meaning of this amendment flatter of Turn;^r. 1 Abb.

(U. S.) 84

5. Under the amendment congress has power to protect all

persons within its jurisdiction from all forms of slavery.— ''It is

clear that this amendment, besides abolishing forever slavery and involun-

tary servitude within the United States, gives power to the congress to i)ro-

tect all persons within the jurisdiction of the United States from being in

any way subjected to slaveiy or involuntary servitude, except as a i)uuish-

ment for crime, and in the enjoyment of that freedom which it was the

object of the amendment to secure." Mr. Justice Wood in delivering opin-

ion m United States v. Harris, 100 U. S. 029, citing United States v. Rhodes,

1 Abb. (U. S.) 28 ; United States v. Cruikshank, 1 W^oods. 308.

6. A law under which two or more free white citizens could be pun-

ished for conspiring or going in disguise for the purpose of depriving an-

other free white citizen of a right accorded by the law of the state to all

classes of persons, as, for instance, the right to make a contract, bring a

suit or give evidence, clearly cannot be authorized by the thirteenth amend-

ment, which simply prohibits slaveiy and involuntary servitude. Section

5519 of the Revised Statutes has such scope. Its provisions are broader than

the amendment and are, therefore, not warranted by it United States v.

Harris, lUO U. S. 020.

7. Consideration for sale of slaves prior to passage of amend-
ment can be enforced.— AVhere a slave was sold in 1801, before the re-

bellion, and was warranted to be a slave for life, and suit was brought on

the note given for the purchase-money after the adoption of this amendment
held, that negro slavery having been recognized as lawful at the time and tlie

place where the contract was made, the right to sue upon it was not token away
by the adoption of this amendment, destruction of vested rights by implica-

tion never being presumed. Osborn v. Nicholson, 13 Wall 034; Boyce v.

Tabb, 18 Wall. 540.

8. Same.— Contracts made to pay money for slaves, which were valid

when made, are not affected by this amendment Boyce v. Tabb, 18 WalL

540.

14
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ARTICLE XIV.

1. All persons born or naturalized in the United States, and

subject to the jurisdiction thereof, are citizens of the United

States and of the State wherein they reside. Xo State shall

make or enforce any law which shall abridge the privileges or

immunities of citizens of the United States; nor shall any

State deprive any person of life, liberty, or property, without

due process of law, nor deny to any person Avithin its jurisdic-

tion the equal protection of the laws.

1. Objeot of ani9ndni9nt.— This amendment is a guaranty of protec-

tion against the act of the state government itself. It is a guar mty against

the exertion of arbitrary and tyrannical power on the part of the govern-

ment and legislature of the state ; not a guaranty against the commission

of individual offenses ; and the povt^er of congress, whether express or im-

plied, to legislate for the enforcement of such guaranty does not extend to

the passage of laws for the suppression of crime within the state. It does

not extend to or warrant such legislation by congress as is contained in

section 5519 of the Revised Statutes. United States v. Harris, 106 U. S. 629,

citing and affirming United States v. Cruikshank, 92 U. S. 542. Virginia v.

Rives, 100 U. S. 313, followed and affirmed in Baldwin v. I'ranks, 120 U. S.

678.

2. Gives citizenship, and denies to state the power to withhold
the privileges thereof.— This amendment is one of a series, having a

common purpose, viz., to secure to a recently emancipated race which had

been held in slavery for many generations, all the civil rights enjoyed by

the superior race, and to place such enjoj-ment under the protection of the

general government. It not only gives citizenship and its privileges to per-

sons of color, but denies to any state the power to withhold from them the

equal protection of the Jaw, and invests congress with power to enforce its

provisions by appropriate legislation. Strauder v. West Virginia, 100 U. S.

303.

3. The first clause of this section was primarily intended to

confer citizenship on the negro race, and secondly to give defini-

tions of citizenship of the United States and of the states.— It rec-

ognizes the distinction between citizenship of a state and citizenship of the

United States. The second clause protects the privileges and immunities of

citizens of ihe United States from hostile legislation of the states as distin-

guished from the privileges and immunities of citizens of the states. The
privileges and immunities of citizens of the United States are those which

aris9 out of the nature and essential character of the national government,

the provisions of the constitution and treaties made in pursuance thereof

;

and it is these which are placed under the protection of congress by this

clause of the fourteenth amendment Slaughter-House Cases, 16 WalL 36.

4. Non-interference with police power.— This amendment was not

designed to interfere with the poHce powers of the states. These may stiQ

be exercised for the protection of health, the prevention of fraud and the
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preservation of the public inoniis. Tlie laws of Pennsylvania i)roliihiting

the manufacture, sale or keeping for sale within said state ot any compound
or olea.Lcinous substance to be used as button* or cheese, <'xcept that produced
from uiiadulteratt'd milk or cream from unadulterated milk; that is U) say,

the prohibition of the manufacture, sale or keeping for sale of the compound
known to commerce as oleomargarine, are not unconstitutional. Powell v.

Penusylvaniji, 127 U. S. 078.

5. Prohibition on state.— It is state action of a particular character

that is prohibited by this section. Individual mvasion of individual rights

is not the subject-matter of the amendment It does not mvest congress

with power to legislate upon subjects which are in the domain of state leg-

islation ; but to provide modes of relief against state legislation or state ac-

tions which would have the effect to injure persons in Uio, liberty or pi<^perty,

or which denies to auj' of them the equal protection of the laws. There is

no warrant in the amendment for the enactment of the first and second sec-

tions of the act known as the civil rights act of March 1, 1875. Civil Rights

Cases, 109 U. S. 3.

6. Citizens, who are — "All persons born or naturalized in the
United States and subject to the jurisdiction thereof are citizens

of the United States, and of the state wherein they reside." — The
above phrase, " subject to the jurisdiction thereof,'' was intended to exclude

from the operation of the amendment children of foreign ministers and
consuls and citizens or subjects of foreign states bom within the United
States. This phrase overturns the Dred Scott decision, by making all per-

sons born within the United States and subject to its jurisdiction citizens of

the United States. Slaugliter-House Cases, 16 Wall. 36.

7. Corporations.— An incorporated company is not a citizen of the

United States within the meaning of this section. Insurance Co. v. New
Orleans, 1 Woods, 85.

8. Must reside in the state.— Under the first clause of this amend-
ment a person must reside witliin a state to make him a citizen of it, but it is

only necessary that he should be born or naturahzed in the United States to

be a citizen of the Union. So it is quite clear that there is a citizenship of

the United States and a citizenship of a state which are distinct from each

other, and which depend upon different characteristics or circumstances in

the individual. Slaugliter-House Cases, 16 Wall. 36.

9. Citizen — Definition of word.— In its broad sense the word is

synonymous with the words " subject" and " inhabitant," and is understood as

conveying the idea of membei-ship of a nation, and notliing more. Minor v.

Happersett, 21 Wall. 162.

10. Suffrage not necessary.— The right of suffrage is not one of the

necessary privileges of a citizen of the United States. Id.

11. The fourteenth amendment did not add to the privileges and immuni-
ties of a citizen. It simply furnished an additional guaranty for the protection

of such as he aheady had. No new voters were necessarily made by it ex-

cept as it may have increased the number of citizens entitled to suffrage

under the constitution and laws of the states ; but it operates for this purpose,

if at all, through the states and state laws, and not dii-ectly on the citi-

zen. Id.
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12. Indians with tribal relations not citizens.— An Indian bom
witliin the United States, and belonging to a tribe recognized as such by the

government, cannot become a citizen of the United States by severing his

tribal relations and residing in a state and submitting himself to the juris-

diction and laws of such state, when it is not shown that he has been natural-

ized or taxed, or in any way been recognized as a citizen by the state or by
the United States, or by some treaty with his tribe. Elk v. Wilkins, 112

U. S. 94.

13. Two sources of citizenship.— This section contemplates two
sources of citizenship and two sources only: 1. Birth. 2, Naturalization.

The words "subject to the jurisdiction thereof" mean completely subject

to the political jurisdiction and owing it direct and immediate allegiance.

They further relate to the time of birth in the one case, and to the date of

naturalization in the other. Id.

14. When word used in its political sense.— In describing offenses

against citizens of the United States for which punishment is provided in

section 5508, the word citizen is used in its political sense as it is iu the four-

teenth amendment, and is not synonymous with '* resident," " inhabitant," or

"person." Baldwin v. Frank, 130 U. S. 678.

15. Privileges and immunities of citizens— What are such
privileges.— The supreme court upon one occasion deemed it wise not to

attempt to define or declare what were the essential privileges which belong

to a citizen of the United States as such. Conner v. Elliott, 18 How. 591.

16. So far as they relate to this amendment, it may be safely said that

it is one of the privileges of every American citizen to adopt and follow such

lawful industi-ial pursuits— not injurious to the community— as he may
see fit, without unreasonable regulation or molestation, and without being

restricted by those unjust, oppressive and odious monopoHes or exclusive

privileges which have been condemned by all free governments ; it is also

Jiis privilege to be protected in the possession and enjoyment of his property

so long as such possession and enjoyment are not injurious to the commu-
nity ; and not to be deprived thereof without due process of law. It is also

his privilege to have, with all other citizens, the equal protection of the laws.

Live Stock Association v. Crescent City, etc. Co., 1 Abb. (U. S.) 398.

17. Citizens of a state, as distinguished from citizens of United
States, not protected by amendment.— The act of congress of March
1, 1875, entitled " An act to protect citizens in their civil and legal rights,"

so far as it seeks to inflict penalties for the violation of the rights wiiich be-

long to citizens of a state, as distinguished from citizens of the United States,

is unconstitutional. The right to use a j)ublic conveyance for local travel is

in general a right which belongs to a person as the citizen of a state, and not

as a citizen of the United States ; and the denial of that privilege (except

where it is charged in the pleadings and proved in evidence to have been on
account of race, color, etc.) does not subject one to the penalties of said act.

Cully V. Baltimore & Ohio R. R. Co., 1 Hughes, 536.

1

8

. Refers to citizens of United States only.— These rights are those

of citizens of the United States only ; that is, the rights existing or belonging

to that capacity. Tlie amendment does not refer to the rights of citizens of

the states. These are guarded by a dilierent provision. The two are separate
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and distinct Slaughtor-IIouse Cawos, 10 Wall. 30 ; United States v. Antliony,

11 Blatehf. 203,204.

19. Privilege of voting not protected by this clause.— Tlie priv-

ilege of voting is a privile^i' arising; under the eonsliiution of the sUite, and

not of the United States, and is not protected hy this clause. United States

V. Anthony, 11 Klatchf. 204; Minor v. llappersett, 21 Wall. 102.

20. The right to drill and parade with arms not an immunity
of citizenship.— Tl i is clause haa reference only to the privileges and irn-

muuities of citizens of the United States. A state may pass lava's to regu-

late the privileges and inmiunities of its own citizens, provided in so doing

it does not abridge their privileges and immunities as citizens of the United

States. The right voluntarily to associate together iis a military company

or organization to drill or parade with arms, without and indef^endent of

an act of congress or law of the state authorizing the same, Ls not an attri-

bute of national citizenship and cannot properly be said to be a privilege or

immunity of such citizenship. Presser v. Illinois, 110 U. S. 252.

21. Citizens of state and United States— Privileges and immu-
nities of, distinguished.— This amendment has not radically changed

the whole theory of the relations of the state and federal governments to

each other, and both governments to the people. The same persons may at

the same tmie be citizens of the state and of the United States. Protection

to life, hberty and property rests primarily with the states, and the amend-

ment furnishes an additional guaranty against any encroachments by the

states upon those fundamental rights which belong to citizenship and which

the state governments were created to secure. The privileges and immuni-

ties of citizens of the United States, as distinguished from the privileges and

immunities of the citizens of the states, are protected by this amendment

;

but those are privileges and immunities arising out of the nature and essen-

tial character of the national government, and granted or secured by the

constitution of the United States. It forbids any arbiti'ary deprivation of

life, libei'ty or propertj^ and secures equal ijrotection to aU under like cir-

cumstances. The legislature of New York having decided that the statute

providing for the infliction of the death penalty is not cruel and unusual

punishment, and the courts of the state having sustained that determina-

tion, Jield, that the statute does not deprive the condemned of the equal pro-

tection of tlie laws or of hfe without due process of law. In re Kennuler,

130 U. S. 430.

22. Privileges and immunities of citizens — Laws prohibiting

sale of intoxicating liquors.— The usual and ordinaiy laws of a state

prohibiting the sale of intoxicating liquors raises no question under the con-

stitution of the United States prior to the fourteenth amendment The right

to sell intoxicating liquors is not one of the privileges and immunities of the

citizens of the United States which by that amendment the states were for-

bidden to abridge. But if a case were presented m which a person owning

liquor or other property at the time a law was passed by the state al)so-

lutely prohibiting any sale of it, it would be a very grave question whether

such a law would not be inconsistent with the provisions of that amend-

ment Bartemeyer v. Iowa, 18 WalL 129.

23. Prohibition of sale of liquors no infringement of privilege

or immunity of citizen.— The prohibitory law of Kansas, which pro-
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hibits the manufacture within tlie state of intoxicating hquors to be there

sold or bartered for use as a beverage, does not infringe any right, privilege

or immunity of the citizen secured by tlie constitution of the United States.

Tiie fact that it prohibits such manufacture in buildings which were erected,

equipped with machinery and used for that purpose prior to the enactment

of the prohibitory law, and at a time when under the laws of the state it

was legal so to do, does not alter the case ; nor does such proliibition de-

prive the owner of such buildings and machinery of liis property without

due process of law. Mugler v. Kansas, 123 U. S. 623.

24. That part of the statute of Iowa concerning the sale of liquors which

declares that no person shall own or keep, or be in any way concerned, en-

gaged or employed in owning or keeping, anj^ intoxicating liquors, with in-

tent to sell the same within the state, and all the prohibitoiy clauses of the

statute, are within the constitutional powers of the state legislature. Eilen-

becker v. Disti-ict Court of Plymouth County, 134 U. S. 31.

25. A state has the right to prohibit or restrict the manufacture of intox-

icating liquors within her limits; to prohibit all sale and traffic in them
therein ; to inflict penalties and provide for abatement of the j)laces where

sold as a nuisance. Such legislation is a clear exercise of the police power,

and does not violate tliis clause of the constitution. Kidd v. Pearson, 128

U. S. 1-16.

26. A law of a state prohibiting the manufacture and sale of intoxicating

liquoi-s is constitutional. Affirming Bartemeyer v. Iowa, 18 Wall. 129. Beer

Co. V. Massachusetts, 97 U. S. 25.

27. The right to practice law in the courts of a state is not a privilege

or immunity of a citizen of the United States within the meaning of this

section. The power to prescribe the qualifications of admission to the bar

rests solely with the states. Bradwell v. State, 16 WaU. 130.

28. Jury trial.—A trial by a jury in the state courts in suits at common
law is not a privilege or immunity of national citizenship wliich the states

are by this amendment forbidden to abridge. Walker v. Sauvinet, 92

U. S. 90.

29. Jurors to be white male citizens.—A law of West Virginia

which provided that jurors should be drawn from the white male citizens,

held, when applied to a case where a man of color was on trial upon crim-

inal indictment, to be such discrimination as this amendment was intended

to prohibit, and that upon such trial a case for removal legitimately arose

under the provisions of section 641, Revised Statutes. Strauder v. West
Virginia, 100 U. S. 303; Virginia v. Rives, 100 U. S. 313.

30. Some of the privileges and Immunities of citizens of the
United States as contemplated in this clause may be described
as follows: The right of the citizen of this great couutr}^ protected by
the implied guaranties of its constitution, to come to the seat of government
to assert any claim he may have upon that government, to transact any
business he may have with it, to seek its protection, to share its offices, to

engage in administering its functions, free access to its sea-ports, through
which all operations of foreign commerce are conducted, also to tlie sub-

treasuries, land-offices and courts of justice of tlie several states. Anotlier

privilege of a citizen of tlie United States is to demand the care and protec-

tion of the federal government over his life, hberty and property when on
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the hii^h seas or within the jurisdiction of a foreign government; the right

to peaceably assemble and i^etition for redress of grievances ; the privilege

of the writ of habeas corjms; the right to use the navigable waters of the

United Statt's, however they may penetrate the territory of the several states,

and all rights siH'ured to our citizens by treaties with foreign nations ; and

the right of a citizen of the United States of his own voUtion to l>ec(>m«; a

citizen of any state of the Union by buna jidc rtsidunce therein. Slaughter-

House Cases. 10 Wall. 30 ; Craiidall v. Nevada, (5 Wall. 35-4-1.

31. No state shall make or enforce any law which shall abridge

the privileges or immunities of citizens of the United States.—

It is only citizens of the United States that are placed by this clause under

the protection of the federal constitution; citizens of the state, whatever

they may be, are not intended to have any additional protecti(jn by this par-

agraph of the amtnidmcnt. Slaughter-Huuse Cases, 10 Wall. 'MS.

32. Marriage between white and black races not a privilege ofa

citizen of the United States.— Marriage laws are under the control of the

states, and a state law prohibiting the marriage relaticm between the white

and black races is not in conflict with the civil rights bill of congress, nor

with this amendment. Ex parte Hobbs and Johnson, 1 Woods, 537.

33. Nor deprive any person of lif^, liberty or property without

due process of law; nor any person within its jurisdiction the

equal protection of the law — Due process of law, what is.— The

due course of legal proceedhigs, according to those rules and forms which

have been established for the protection of private rights, is *• due process of

law." The question is not whether the court having jurisdiction of the sub-

ject-matter and the parties has proceeded as by the law required to do, but

whether the law, if followed, would have furnished the protection guarantied

by the constitution. Kennard v. Louisiana, 92 U. S. 480.

34. Eminent domain.— When private property is taken for public use

and ample x)rovision is made for inquiry as to damages before a competent

court, and for review^ upon appeal to the highest court of the state, tliis is

due process of law. Pearson v. Yewdall, 95 U. S. 295.

35. This implies the same exemptions as well as the same afilrm-

ative relief.— The equality of protection guarantied in this amendment

implies not only equal accessibility to the courts for the prevention or redress

of wrongs and enforcement of rights, but also equal exemption with others

of the same class from all charges and burdens of every kind. Within these

limits the power of the state exists, as it did previously to the adoption of

the amendment, over all matters of internal police. In re Ah Fong, 3 Saw-

yer, 144.

36. Due process of law does not imply that all trials in the state courts

affecting the property of persons must be by jury. The requirement is met

if the trial is in accordance with the settled course of judicial proceedings,

and this is regulated by the law of the state. Id.

37. By due process of law is meant one which, following the forms of

law, is appropriate to the case and just to the parties to be affected. It must

be pursued in the ordinal^ mode prescribed by law ; it must be adapted to

the end to be attained ; and, whenever it is necessary to the protection of

the parties, it must give them an opportunity to be heard resj^ecting the jus-
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tice of the judgment sought. But where the taking of property is in the

enforcement of a tax, the proceeding is necessarily less formal, and, whether

notice to the party is at all necessary, may depend upon the character of the

tax and the manner in which its amount is determinable. Hagar v. Recla-

mation Dist. No. 108, 111 U. S. 701.

38. In respect to taxation.— Tliis phrase remains to-day without that

satisfactory precision of definition which judicial decisions have given to

nearly all the other guaranties of personal rights found in the constitutions

of the several states and of the United States. When, however, the consti-

tution declares that " no state shall deprive any person of Ufe, hberty or

property without due process of law," it does not mean that a state can

make anything due process of law wliich by its own legislation it chooses to

declare such. Neither do they necessarily imply a regular proceeding in a

court of justice or after the manner of such courts. See Murray v. Hoboken

Land Co., 18 How. 272. It is therefore held in the case at bar " that when-

ever, by the laws of a state or by state authority, a state tax, assessment,

servitude or other burden is imposed upon property for the public use,

whether it be of the whole or of some limited portion of the community,

and those laws provide for a mode of confirming or contestmg the charge

thus imposed in the ordinary courts of justice, with such notice to the per-

son or such proceeding in regard to the property as is appropriate to the

nature of the case, the judgment in such proceedings cannot be said to de-

prive the owner of his property without due process of law." Davidson v.

New^ Orleans, 96 U. S. 97.

39. Same.— The federal constitution imposes no restraint upon a state

in regard to unequal taxation which may be in violation of the provisions of

the state constitution. Id,

40. Same.— There is no provision of the federal constitution which for-

bids a state to tax or assess property twice for the same purpose, or which

forbids unequal taxation by a state. Id.

41. Methods adopted for the summary collection of taxes by seizure and

sale, etc., although they diifer from proceedings in courts, are nevei'theless

" due process of law." Kelly v. Pittsburgh, 104 U. S. 78.

42. The taxing of lands in a municipal corporation by the municipality

and for municipal purposes, where such land is farm land within the city, is

due process of law. Id.

43. It does not require that persons taxed by law of a state shall be present

or have opportunity of being present when the tax is assessed, nor that the

tax shall be collected by judicial proceeding. A right to enjoin the proceed-

ing whereby the validity of the tax may be adjudicated is due process of

law, and the fact that the plaintiff is required to give bonds as in other

injunction proceedings does not affect the constitutionality of the law.

Mc:\lillen v. Anderson, 95 U. S. 37.

44. Proceedings to raise revenue by levying and collecting taxes are not

necessarily judicial ; and " due process of law," as applied to that subject,

does not imply or require the right to such notice and hearing as are con-

sidered to be essential to the validity of the proceedings and judgments of

judicial tribunals. Notice by statute is generally the only notice given, and

that has been held sufficient Kentucky Railroad Tax Cases, 115 U. S. 321,
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citln.c;, qii<)tin<; from and ;ii)|)r()vin;4 Davidson v. Now Orleans, 90 U. S. 97;

McMillou V. Anderson, 95 U. S. 37; Stato Railroad Tax C-mvh, 92 U. S. 575;

Neal V. Delaware, 103 U. S. 370 ; Cooper v. Board of Works, 14 C. B. (N. S.)

180.

45. Where an existing law makes water rents a lien upon land para-

mount to all other incumbrances to the same extent and with tlu; same

etlect as are taxes, such Vuni is i)aramount to a mortgage execut«'d alter

the law was enacted and prior to the introduction of the water on the land,

and the law is uot for that reason unconstitutional It does not de[jrive the

mortgagee of his property without due prociess of law, nor deny him the

ecjual protection of the law. Provident Institution v. Jersey City, 113 U. S.

506.

46. A law which directs that the expense of laying out, grading or re-

pairing a street shall be assessed upon the owners of the lantls benefited

thereby, and determines the whole amount of tax to be levied, and what

lands are benelited thereby, and provides for notice to and hearing of each

owner at some stage of the proceedings upon the question as to what pro-

portion of the tax shall be assessed upon his land, is not in violation of this

clause. Spencer v. ]\Ierchant, 125 U. S. 345.

47. Chapter 230, Laws of New York of 1843, does not deprive persons of

liberty or property without due process of law, nor of the e(iual protection of

the laws. The i3hrase " due process of law " does not necessarily mean a

judicial proceeding ; and when assessment laws provide for a mode of con-

firming or contesting the assessment upon notice to the person assessed, and

for review, the assessment does not deprive the owner of his property with-

out due process of law. Palmer v. jMciMahon, 133 U. S. 660.

48. An act of the legislature of New Jersey, providing for the drainage

of certain low lands, upon proceedings instituted by five persons owning

separate lots witlim such district, and not objected to by a majority of the

owners of the tract sought to be drained, the assessment to be made by com-

missioners upon notice and hearing, does not deprive the non-consenting

owners of their property without due process of law. Wurts v. Hoagland,

114 U. S. 606.

49. A statute of Kentucky wliich authorizes the city of Louisville to open

and improve streets and assess the cost thereof to the owners of adjoining

lots does not deprive such owners of their property without due process of

law nor deny to them the equal protection of the laws. Walston v. Nevin,

128 U. S. 578.

50. A law of a state which so limits the taxing power of a city as to pre-

vent the raising of revenue to pay a judgment for damages caused by a mob
is not in violation of this amendment, because tne owner is not deprived of

his property in the judgment. Louisiana v. New Orleans, 109 JJ. S. 285.

51. Notice by publication, held due process of law when no
personal judgment taken.— Under section 1230, Revised Statutes of

Texas, which provides for service of notice upon non-resident defendants,

and in a case wherein the court of that state had accjuired jurisdiction of the

property of such non-resident, and notice of the pendency of suit was served

on him in a sister state, held, that such notice was not repugnant to the pro-

vision of the constitution respecting due jproccss of laic, no personal judgment
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having been rendered thereon. It was proper to apprise the defendant of the

proceeding intended to affect liis property only. Sugg v. Thornton, 132

U. S. 524.

52. Physicians' examination and regulation.— A state statute

which requires every i)ractitiouer of medicine to obtain a certificate from

the state board of health that he is a fijraduate of a reputable medical col-

lege in the school of medicme to which he belongs, or that he has practiced

medicine for ten years continuously in the state prior to March 8, 1881, or

that he has been found upon examination to be quahfied to practice medicme

in all its departments, and which subjects any person practicing without

such certiticate to prosecution and punishment for a misdemeanor, does not.

when enforced against a person who had practiced medicine in such state

for five years before the named date without diploma, etc., deprive him of

his estate or interest in the profession without due process of law. The

state may exact as a qualification to practice medicine a degree of skill and

learning on wliich the community employing such services may confidently

rely, and a board of exammers is a proper method of determining such

qualification. Dent v. West Virginia, 129 U. S. 114.

53. Railroads — Examination of locomotive engineers.— A state

statute which requires locomotive engineers engaged m running locomotive

engines on railroads to be examined as to their ability to distinguish and

discriminate between the colors used on such railroads as signals, and which

exacts a fee from the respective raihoad companies for such examination,

does not deprive the company of its property without due process of law.

Nashville & Chattanooga R. R. Co. v. Alabama, 128 U. S. 96.

54. Railroads' liability for injury to employees.— Section 1, chap-

ter 93, Laws 1874 of state of Kansas, is as follows :
" Every railroad company

organized or doing business in this state shaU be liable to all damage done

to any employee of such company in consequence of any negligence of its

agents or by any mismanagement of its engineers or other employees to any

person sustaining such damage." Held, that tliis does not deprive any such

railroad company of its property without due process of law nor deny to it

the equal protection of the laws. Mo. Pac. R. R. v. Mackey, 127 U. S. 205

;

Minneapolis & St. Louis R. R. v. Herrick, 127 U. S. 210.

55. Fixing rates for railroads.—A law which allows a railroad com-

mission to establish rates for railroads, which are final, without issue made

or inquiry had as to their reasonableness, and forbids the courts to stay the

hands of the commission if the rates established by it are unequal and un-

reasonable, deprives the company of its right to judicial investigation by

due process of law, in violation of this section. Chicago, Mil. & St Paul R'y

Co. V. State of Minnesota, 134 U. S. 418.

56. It is no violation of the provisions of this clause of the constitution

for the legislature to fix by statute a maximum of cliarges to be made by

public warehouses for storage of grain therein. Munu v. DUnois, 94 U. S.

113. Nor to fix the maximum rates of fare and freight on railroads. C, B.

& Q. R R. Co. V. Iowa, 94 U. S. 155.

57. A statute of a stat€ which fixes the maximum rates for fare and

freight on railroads, and for other common carriers, is not repugnant to

this amendment Railroad Co. v. Iowa, 94 U. S. 155 ; Peik v. C & N. W.

R R Co., 94 U. S. 164.
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58. A railroad was sold under furt'closure of mortgage, and was reorgan-

ized as a corporation by the purcliasei*s. A state stiitute fixed the nmxi-

nium of fare that any raih-oad company within the state should charge at

three cents ])er mile. Ihhl, that such statute was not in violation <jf this

section as taking [)roi)erty without due process of law, notwithstanding evi-

dence that, with such compensation with its other existing traflie, its net

yearly income will pay less than one and one-half per cent on the original

cost of the road, and only a little more than three per cent of the bonded

indebtechiess, or the amount of the capital stock of the reorganized corix)-

ration, or the price paid by the corporation for the road. Dow v. iieidel-

man, 125 U. S. 680.

59. Condemnation of right of way.— As a mode of appropriating

land for a railroad by the exercise of the right of eminent domain, for the

use of railroads, it was provided that the railroad company might apply to

the judge of the district court of the county through which the railroad Ls

built, who shall appoint commissioners to make the location, appraisement

and assessment of damages. The application for and appointment of the

commissioners is to be in writing and recorded in the office of the register of

deeds. Notice of the appointment, etc., is given to non-residents by publica-

tion, and specifies the section, township and range in which the location is

proposed to be made. There is a right of appeal from the decision of the

commissioners. Held, that such condemnation constitutes due process of

law ; that a non-resident cannot hold his property exempt from the liabili-

ties, duties and obligations which the state has a right to impose ujjon such

property ; that it is liis duty to take measures that in some way he shall be

represented when his property shall be called into requisition. Huling v.

Kaw Valley R'y, 130 U. S. 559 ; citing Harvey v. Tyler, 2 Wall. 328 ; Secombe

V. Railroad, 23 WaU. 108 ; Pennoyer v. Neff, 95 U. S. 714, 722, 743, 744 : Hagar

V. Reclamation Dist, 111 U. S. 701; McMillen v. Anderson, 95 U. S. 37;

Davidson v. New Orleans, 96 U. S. 97, 105 ; Boom Co. v. Patterson, 98 U. S.

403, 406.

60. Right of city to prohibit use of engines on streets.— The or-

dinance of the city of Richmond prohibiting the use of the engines of the

R F. & P. R. R. Co. on Broad street does not impair the vested rights of the

company under its charter, nor deprive the comjiany of its property without

due process of law, nor deny to the company the equal protection of the

laws. Such prohibitions rest on the maxim, Sic iitere tuo ut alienum non

Uedas, which lies at the foundation of the police power of the state. Rich-

mond, Fredericksbui'g & Potomac Railw^ay Co. v. City of Richmond, 96 U. S.

521.

61. Fencing of track.— A statute of Missouri requiring railroad com-

panies to fence and maintain gates and cattle-guards, etc., where the track

runs through inclosed fields, and providing that in cases where such fences,

etc., are not maintained the company shall be liable to double damages for

stock killed, is not in violation of either of the two restrictions contained in

this clause of the fourteenth amendment The additional damages are by
way of punishment for failure to comply with the law. Mo. Pac. R'y Co. v.

Humes, 115 U. S. 512.

62. Corporations are persons within the state of their creation.

A corporation is a person within the meaning of this amendment and is in-
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eluded in the phrase, *•' Nor shall any state deprive any person of life. liberty

or property without due process of law, nor deny to any person within its

jui'isdiction the equal protection of the laws." Santa Clara County v. South

Pac. R. R., California v. Same, and Same v. Cent. Pac. R. R., 118 U. S. 394.

63. Corporation of one state not a "person" within another

state.—A corporation of one state cannot claim to be a person of another

state so as to come within the protection of the clause of this section which

forbids a state to " deny to any person within its jm'isdiction the equal pro-

tection of the laws." It is the right of a state to decide upon what terms

foreign corporations may be permitted to do business therein. And this

will apply to foreign corporations doing business within such state upon

license from year to year. The privilege only extends to the expiration of

the term for which the license is granted. Philadelphia Fire Association v.

New York, 119 U. S. 110.

64. Power of state over corporations as persons.— A corporation

is a " person " within the meaning of the word as used m this section, but

the provision does not prohibit a state from requiring sucli conditions as it

chooses for admission of foreign corporations to do business within the state.

The only limitation upon such power in the state arises in respect to such

corporations as are in the employ of the federal government, or such as are

engaged strictly in commerce, foreign or interstate. Pembina Mining Co.

V. Pennsylvania, 125 U. S. 181 ; Minneapolis R'y Co. v. Beckwith, 129 U. S.

26 ; Santa Clara County v. Railroad Co., 118 U. S. 394.

65. Corporation — Right to improve water-ways and take tolls.

It is not a violation of this clause for the state to authorize a corporation or

individual to charge and coUect tolls for the use of an improved natural

water-way whoUy within such state ; nor does the enforcement of the pay-

ment of such toll deprive the party of his property without due process of

law. Sands v. Manistee River Improvement Company, 123 U. S. 288.

66. Chinese are persons.— Where the ordinances of the county and

city of San Francisco devolved upon the supervisors the power arbitrarily

to grant or withhold a hcense to conduct laundries within certain limits

and as to certain persons, and it is shown that the right to maintain and

conduct such laundries is universally granted to Caucasians and as univer-

sally denied to Mongolians, under similar conditions, held to be in contra-

vention of the constitution and void. The fourteenth amendment is not

confined to the protection of citizens. It is applicable alike to all " persons "

within the territory, without regard to differences of race, color or nation-

ality ; and the " equal protection of the laws " is a xjledge of the protection

of equal laws. Though the law itself be fair on its face, and impartial in

appearance, yet if it is applied and administered by public authority with an

evil eye and an unequal hand, so as to practically make unjust and Ulegal

discriminations between persons in similar circumstances, material to their

rights, the denial of equal justice is still within the proliibition of the con-

stitution. Yick Wo V. Hopkins, 118 U. S. 356, citing Henderson v. Mayor,

92 U. S. 259 ; Cliy Lung v. Freeman, 92 U. S. 275 ; Ex parte Virginia, 100

U. S. 339 ; Neal v. Delaware, 103 U. S. 370 ; Soon Hing v. Crowley, 113 U. S.

708.

67. Police regulation.— An ordinance prescribing the hours when
laundries shall be closed, and prohibitiag work therein on Sunday, is a polico



AMENDMENTS. 221

regulation •uholly within the powers of state le^ishition, and the federal tri-

bunals cannot supervise such regulations. They do not dej)rive persons of

property without due process of law nor deny them the equal pnjtection of

the law. Barbier v. Connolly, 113 U. S. 27 ; Soon Uing v. Crowley, 113 U. S.

703.

68. Proceeding may bo adapted to the nature of the case.— Leg-

islation is not oi)en to the charge of depriving one of his rights without due

process of law if it be general in its operation upon the subjects to winch it

relates, and is enforceable in the usual modes established in the administra-

tion of government with, respect to kindred matters ; that is, by i)rocess or

proceedings adapted to the nature of the case. Ex parte Garland, 4 Wall

333, and Cummmgs v. Missouri, id. 277. examined and distinguished. Dent

V. West Virginia, 129 U. S. 114

69. Punishment for contempt is due process of law.— Tlie right

to punish for contempt is a power that resided in courts at the time of the

adoption of this amendment, and the exercise of this power without the

intervention of a trial by jury was then and is now " due process of law."

Eilenbecker v. Disti-ict Court of Plymouth County, 134 U. S. 31.

70. Does not refer to errors in decision by courts of law.—
"Where the laws of a state if followed will insure to persons the enjoyment

of life, liberty and property, the state has fulfilled its duty under the consti-

tution. If one of its courts, acting within its jurisdiction, makes eiToneous

decisions in the application of such laws, it cannot be said that the state has

deprived such person of life, liberty or property without due process of law.

Arrowsmith v. Harmoning, 118 U. S. 194.

7 1 . Statute of limitations — Repeal of.— To remove the bar which

the statute of limitations enables a debtor to interpose to prevent the pay-

ment of his debt does not deprive such debtor of his property without " due

process of law." There is a distinction between such cases and that affect-

ing title to real estate. After the statute has run in favor of the party in

possession his claim has ripened into ownership, and a subsequent repeal of

the statute, if applied to such possessor, would deprive liim of his property

without due process of law. Campbell v. Holt. 115 U. S. 620.

72. Partnership — Service on one member of firm.— The provis-

ion in the lavrs of Texas that, when service is made in an action against a

partnership upon one of the firm, the judgment may be rendered against

the partnership and the member thereof so served, a judgment upon such

service agamst the partnership does not deprive a non-resident partner of

his property w^ithout due process of law. Sugg v. Thornton, 132 U. S. 524.

73. Law forbidding armed assemblies and drills, valid.— This

section does not guaranty to citizens of the United States the right to asso-

ciate together, drill or parade, independent of any act of congress or state

law. A statute of Illinois forbidding such assembly or drill, except as

therein provided, held valid. Presser v. Illinois. IIG U. S. 252.

74. Equitable suits to determine title to real estate, due pro-

cess of law.—A state statute which gives to its courts jurisdiction in equity

of a suit brought by an equitable owner of land to estabhsh his rights against

the holder of the legal title is not void because it deprives the holder of the

legal title of the right of trial by jury, which he wouMhave if the case were

tried by suit at law. Church v. Kelsey, 121 U. S. 282.
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75. Right of state to tax bonds of United States.— Wliere a state

tax of one per cent, was laid upon the stock of corporations of the state,

and it was claimed by one of such corporations that its capital, being in-

vested in United States bonds, was exempt from such tax, which claim of

exemption was denied by the state court, on error in the federal supreme

court the judgment was aflSrmed by a divided court, Justice Wood not sit-

ting. Home Ins. Co. v. New York, 119 U. S. 129.

76. In respect to crimes and criminal trials— Effect of irregular

verdict.— If in a trial in a state court of a person accused of crime the

jury is brought into court ; and on being polled it is disclosed that they were

agreed upon a verdict of guilty under two counts in the indictment, but not

agreed as to the other counts ; and in the presence of the jury the prosecut-

ing attorney proposes to enter a nolle prosequi as to those counts ;
and the

jmy having retired the court permits this to be done ; and the jury being

then instructed to pass upon the remaining counts return a verdict of guilty

as charged m the indictment,— all this, however irregular, does not amount

to a deprivation of the defendant's liberty without due process of law. Cross

V. North Carolina, 182 U. S. 131.

77. Trial for felony on information is due process of law.— The

mode of procedure in California whereby persons are tried for felonies, in-

cluding murder, upon information and without indictment, is a ti'ial by due

process of law and is not in conflict with the provisions of the fourteenth

amendment Hurtado v. People of California, 110 U. S. 516.

78. Grand jury to exclude persons on account of race, etc., pro-

hibited.— This section prohibits the formation and selection of a grand

jury by excluding therefrom persons on account of race, color or previous

condition of servitude, and a grand jury so selected and impaneled is in-

valid, and an indictment by it will, upon removal of the cause to a United

States court, be quashed Bush v. Kentucky, 107 U. S. 110 ;
Neal v. Dela-

ware, 103 U. S. 398.

79. Adultery between whites and negroes punished more se-

verely than between persons of the same race, valid.—A statute

which punishes fornication or adultery committed between a white person

and a negro more severely than when the like offense is committed between

persons of the same color, but which in the former case visits the same

measure of punishment on both parties whether wliite or black, is not in

violation of this amendment. The discrimination is as to the offense and

not against a person of any particular race, etc. Pace v. xVlabama, 106 U. S.

588.

80. Amendment adds nothing to fundamental rights of citizens.

It IS neither the duty nor withm the power of the United States to punish

for a conspiracy to falsely imprison or murder within a state. The provis-

ion of this amendment does not add anything to the fundamental rights of

citizens. That duty was originally assumed by the states and still remains

there. The amendment simply confers on the United States the power and

duty to see that the states do not deny the right, and the po\^'er of the gen-

eral government is limited to the enforcement of this giiaranty. United

States V. Cruikshank, 03 U. S. 543.

81. Not deny any person within its jurisdiction the equal pro-

tection of the laws.— This restriction is not violated by any diversity in
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the jurisdiction of the several courts as to Kubject-niattcr, amount or fmaUty /

of decision, if all persons within the territorial limits oi their resj^'ctive y
jurisdictions have an equal ri^ht in like cases and circumstances to resort to

them for redress. Missouri v. Lewis, 101 U. S. 22, quoted and approved in

Kentucky Kailroiul Tax Cases, 115 U. S. :}21.

82. Juries — Right of challongo — Greater number allowed in

city — Equal protection of la"W.— A statute of ^Missouri which provides

that in trials in capital cases the state shall be allowed fifteen j)eremptory

cliallenj^es where such trial is in a city havin.^; one hundred thousand or

more inhabitants, while in other parts of the state there are but eight such

challenges allowed, does not deprive the defendant in sucli trial of the equal

protection of the laws. Hayes v. Missouri, 120 U. 8. 08.

83. Insurance companies — Examination of by auditor— Due
process of law.— A statute which authorizes the auditor to institute pro-

ceedings in court to inquire into the fmancial standing of an insurance com-

pany, and to have a receiver appointed if after full opportunity for defense

it is found to be financially unsound, or to have exceeded its corporate

powers, or violated the rules of its conduct as prescribed by law, does not

deny to such corporation the equal protection of the law nor deprive it of

property without due process of law. Chicago Life Ins. Co. v. Needles, 113

U. S. 574.

84. Court of appeals for St. Louis valid.— The provision in the con-

stitution of the state of Missouri creating a court of appeals for the count}'

of St Louis and eight other counties, and giving to such court final jurisdic-

tion in certain classes of cases, while as to the same class of cases in the re-

maining counties of the state the supreme court has final jurisdiction, is not in

conflict with any of the provisions of this section. This amendment extends

to and contemplates persons and classes of persons. It has no respect to

local and municipal regulations that do not injuriously affect or discrimi-

nate between persons or classes of persons within the places or municipali-

ties for which such regulations were made. Missoiu'i v. Lewis, 101 U. S. 22.

85. Same.— It never was intended to prevent a state from aiTanging

and parceling out the jurisdiction of its courts at its discretion. Id.

86. Corporate securities — Assessment of, on face value, valid.—

An assessment of a three-mill tax on the face value of corporate securities,

instead of on their actual value, is not a discrimination which the state is not

competent to make, when all corporate securities are subject to the same

rule. This amendment does not prevent a state from adjusting its system

of taxation in all proper and reasonable ways, nor compel it to adopt an

iron rule of equal taxation. The amendment intended only that equal pro-

tection and security should be given to all under like circumstances, and

that no greater burdens should be laid upon one than are laid upon others

in the same calling and condition. Bell's Gap R R. Co. v. Pennsylvania, 134

U. S. 232 : Chester v. Pennsylvania, id. 240.

87. Classification of property for taxation.— The classification of

property for taxation, subjecting one kind of property to one rate of taxa-

tion and another kind of property to a different rate, distinguishing be-

tween franchises, licenses and privileges, and visible and tangible property,

and between real and personal property, is not such distinction as is coutem-
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plated by the constitution when it declares that no state shall " deny to any

person within its jurisdiction the equal protection of the laws." Home Ins.

Co. of N. Y. V. People of the State of N. Y., 134 U. S. 594

88. New trials — Number limited, valid.— The statute of Tennessee

forbidding the granting- of more than two new trials in the same cause on

the facts is not in conflict with this amendment. Louisville & Nashville R.

R Co. V. Woodson, 184 U. S. 614.

89. Railroad's double liability for stock killed, valid.— The pro-

vision of section 1289, code of Iowa,, which declares that railroad com-

panies shall, imder certain circumstances, be liable to double damages for

stock killed when the company has the right to fence and has not so fenced,

etc., is not in conflict with this clause of the constitution. MinneapoUs R'y

Co. V. Beckwith, 129 U. S. 26.

90. The fourteenth amendment does not limit the subjects over which

the police power of the state may be exercised for the protection of its citi-

zens. Id., and Barbier v. Connolly, 113 U. S. 27; Soon Hing v. Crowley,

id. 703: Mo. Pac. Ry. Co. v. Humes, 115 id. 513.

91. Railroads — Classification and rates.— A statute of a state

which classifies its railroad corporations on the basis of the length of their

lines and wliich fixes different limits of the rate of passenger fare for each

class is not in violation of this section because of denying to any corpora-

tion affected thereby equal protection of the laws. Dow v. Beidelman, 125

U. S. 680.

92. Miscellaneous— Arrestby militia in time of insurrection.—

When the governor has declared a particular locality to be in a state of

insurrection, and sent troops to suppress it, an arrest made by order of the

commander, while engaged in suppression of the insurrection, is not made

without due process of law. In re Bergen, 2 Hughes, 517.

93. Laws validating contracts.— Where corporations of another state

had made loans in Illinois under doubtful authority or without authority of

law, held, that an act of the legislature subsequently validating such con-

tracts did not deprive the debtors of property without due process of law.

Gross V. United States Mortgage Co., 108 U. S. 477.

94. Kidnaping fugitives from justice.— AVhere a fugitive from

justice in one state is found in another, or in a foreign state, and from there

kidnaped and taken to the state wherein the crime was committed, his trial

in the courts of such state cannot be said to be without due process of law.

The " due process of law " here guarantied is complied with when the paiiy

is regularly indicted and tried, according to the forms and modes for such

trials as prescribed by the laws of the state. Ker v. Illinois, 119 U. S. 430,

approving State v. Brewster, 7 Vt 118; State v. Smith, 1 Bailey (S. C. Law),

283; Low's Case, 18 Penn. St 37; State v. Ross & Mann, 21 Iowa, 467; The

Richmond, 9 Cranch, 102.

95. Back-water— Ad quod damnum proceeding.—A law authoriz

ing a person to erect a mill upon his own land and a dam across a non-

navigable sti-eam, and which provides for payment of damages to the owner

of lands flowed by such dam, and for judicial proceedings to ascertain and

fix such damages, does not deprive such owner of property without due pro-

cess of law. Head v. Amoskeag Manuf. COs, 113 U. S. 9.
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96. Judgment for torts— Military authority — Bill to vacate.

—

A bill in ('(^iiity to vacate a jinlj^niciit ohtaiiicd a;j;ainst a <l('f<'n<laril, for a

tort committed under military authority, according to the usages of civil-

ized warfare, and as an act of public war, and also to enjoin its enforce-

ment, is " due process of law," and is not in conflict with the fourteenth

amendment. Freeland v. Williams, 131 U. S. 405.

97. Prior to the adoption of tiio fourteenth amendment the jujwor to pro-

vide such remedies, although they might have interfered with wliat are

called vested rights, seems to have been fully conceded. Freeland v. Will-

iams, 131 U. S. 405, citing Calder v. Bull, 3 Dall. 386 ; Satterlee v. Matllu-w-

son, 2 Pet 380 ; Sampeyreac v. United States, 7 Pet. 222 ; Watson v. Mercer,

8 Pet 88 ; Freborn v. Smith, 2 Wall. IGO.

98. Discrimination in selecting jurors.— The act of March 1, 1875

(18 Stat at Large, 330), which provides against discrimination in the selec-

tion of jurors on account of race, color or previous condition of servitude, is

a proper exercise of the powers of congress as conferred by the thirteenth

and fourteenth amendments. The inhibition in the fourteenth amendment
applies to all agencies of the state, and is enforceable against the individual

officers and agents by whom the duties are discharged. Ex parte Virginia,

100 U. S. 339.

99. Proceeding for removal of officer.—A state statute regulating

proceedings for the removal of a person from a state office is not repugnant

to this section if it provide for bringing such officer into court and notifying

him of the case he had to meet, and giving him an opportunity to be heard

in his defense, and for the deliberation and judgment of a court Affirming

Kennard v. Louisiana, 92 U. S. 480. Foster v. Kansas, 112 U. S. 205.

100. Limitation on state action only.—The prohibitions of this sec-

tion have reference to state action exclusively, and not to any action of pri-

vate individuals. Virginia v. Rives, 100 U. S. 313.

101. Prohibitions apply to all the agencies of the state.— The

state may act through different agencies, either legislative, executive or ju-

dicial, and the prohibitions of the amendment apjjly to aU such agencies

which may deny the equal protection of the laws ; and by virtue of the fifth

section of the amendment congress may enforce the prohibitions whenever

they are disregarded by any of the state agencies. The mode of this en-

forcement is wholly within the discretion of congress. Id.

102. The constitution is broader than the statute (sec. G41, R. S.),

and authorizes the interference of the supreme court under its revisory

power over judgments of the courts of last resort of the states. Id.

103. The doctrine announced in the Slaughter-House Cases that this

amendment was designed primarily to apply to the freedmen is re-announced

and adhered to. W^hether it had any other purpose is not decided ; but

doubt is expressed " whether any action of a state not directed by way of

discrmiination against the negroes as a class will ever be held to come
within the purview of this provision." Strauder v. West Virginia, 100 U. S.

303.

104. Doctrine as it existed prior to this amendment.— Down to

the time of the adoption of the fourteenth amendment, it was not supposed

15
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that statutes regulating the use, or even the price of the use, of private prop-

erty, necessarily deprived the owner of his property without due process of

law. Under some circumstances they may but not under all. The amend-

ment does not change the law in this particular ; it simply prevents the

state from doing that which will operate as such deprivation. Munn v.

lUinois, 94 U. S. 113.

2. Eepresentatives shall be apportioned among the several

States according to their respective numbers, counting the

whole number of persons in each State, excluding Indians not

taxed. But when the right to vote at any election for the

choice of electors for President and Yice-President of the

United States, representatives in Congress, the executive and

judicial officers of a State, or the members of the Legislature

thereof, is denied to an}'- of the male members of such State,

being twenty-one years of age, and citizens of the United

States, or in any way abridged, except for participation in

rebellion or other crime, the basis of representation therein

shall be reduced in the proportion which the number of such

male citizens shall bear to the whole number of male citizens

twenty-one years of age in such State.

3. Xo person shall be a senator or representative in Con-

gress, or elector of President and Yice-President, or hold any
office, civil or military, under the United States, or under any
State, who, having previously taken an oath, as a member of

Congress, or as an officer of the United States, or as a mem-
ber of any State Legislature, or as an executive or judicial

officer of any State, to support the Constitution of the United

States, shall have engaged in insurrection or rebellion against

the same, or given aid and comfort to the enemies thereof.

But Congress may, by a vote of two-thirds of each House,

remove such disability.

4. The validity of the public debt of the United States, au-

thorized by law, including debts incurred for payment of pen-

sions and bounties for services in suppressing insurrection or

rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obliga-

tion incurred in aid of insurrection or rebellion against the

United States, or any claim for the loss or emancipation of

any slave ; but all such debts, obHgations, and claims shall be

held ille£i:al and void.
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5. The Congress shall have power to enforce by a|)))i'n])ri;ite

legishition the ])rovisions of tliis article.

1. Persons in oliice by lawful ai)p<)intni('nt or oloction before the jjronml-

gation of this amendment (to wit, July 28, 1868) were not removed there-

from by the direct and immediate effect of the proliibition to liold office as

contained in the third section. Congressional legislation was necessary to

give elTect to the prohibition, by ja-oviding for such removal; and until

such removal the exercise of the functions of oflice l)y sucli jjcrsons was not

unlawful. Caesar (Jrillin's Case, Chase's Decisions, :}()}.

2. The congress shall have power to enforce by appropriate
legislation the provisions of this article.— The "civil rights "bill is

constitutional, and applies to all conditions prohibited by it, whether orig-

inating before or since its enactment. Ex parte Turner, Chase's Decisions, 157.

3. This does not confer upon congress the authority to enact laws for the

suppression of crime within the state; and section 5519, Revised Statutes,

which is supposed to have been enacted in obedience to this section, is not

warranted by the provisions of the amendment. It (sec. 5519, R. S.) is di-

rected exclusively against the action of private persons, without reference

to the laws of the state or their enforcement by her officers, whereas the

provisions of the first section of this amendment have reference to state ac-

tion exclusively, and not to any action of private individuals. United

States v. Harris, 106 U. S. 629 ; United States v. Cruikshank, 92 U. S. 542

;

Virginia v. Reeves, 100 U. S. 313 ; Civil Rights Cases, 109 U. S. 3.

ARTICLE XV.

1. The right of citizens of the United States to vote shall

not be denied or abridged by the United States or any State

on account of race, color, or previous condition of servitude.

2. The Congress shall have power to enforce by appropriate

legislation the provisions of this article.

1 . This amendment relates to the right of citizens of the United States to

vote. It does not confer the right of suffrage on any one. It merely in-

vests the citizens of the United States wuth the constitutional right of exemp-

tion from discrimination in the enjoyment of the elective franchise on

account of race, color or previous condition of servitude. United States v.

Reese, 92 U. S. 214 ; United States v. Cruikshank, 92 U. S. 542 ; United States

V. Harris, 106 U. S. 629-637; Minor v. Happersett, 21 Wall. 178.

2. The power of congress to legislate at all upon the subject of voting at

state elections rests upon this amendment United States v. Reese, 92 U. S. 214.

Note.— The power of the states over the subject is not otherwise limited

except as to discrimination on account of race, color or previous condition

of servitude. It does not relate to discrimination on accoimt of sex. Van
Valkenburg v. Brown, 43 Cal. 43 ; S. C. 13 Am. Rep. 136.

3. This amendment has invested the citizens of the United States with a

new constitutional right, M-hich is : exemption from discrimination in the

exercise of the elective franchise on account of race, color or previous con-
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dition of servitude. From this it appears that the right of suffrage is not a

necessary attribute of national citizenship, but that discrimination in the ex-

ercise of that right on account of race, etc., is. The right to vote in the states

comes from the state ; the right of exemption from this proliibited discrim-

ination comes from the United States. The lirst has not been granted or

conferred by the constitution, but the last has been. United States v. Crnik-

shank, 92 U. S. 542.

4. Section 5519 of the Revised Statutes, providing a punishment for any

two or more persons who may conspire to deprive any other person in any

state or territory of the equal protection of the laws, is not authorized by

anything contained in this amendment. United States v. Harris, 106 U. S.

629.

5. Colored persons, equally with whites, are citizens of the United States.

In re Turner, 1 Abb. (U. S.) 88.

6. Persons who have merely declared their intentions to become citizens

ai-e not citizens of the United States. McKay v. Campbell, 2 Sawy. 129.

7. This amendment had the effect, in law, to remove from a state consti-

tution, or render inoperative, a provision restricting the right of suffrage to

the white race. Therefore, where a constitution of a state in force before

the adoption of this amendment so restricted suffrage, and the law in rela-

tion to jurors provided that all qualified to vote at the general election, being

sober and judicious persons, should be liable to serve as jurors, held, (1)

that after the adoption of this amendment colored men were included in

those qualified to serve as jurors
; (2) that such being the law it was not

competent to remove a case from the state to the federal court under sec-

tion 641 of the Revised Statutes, because citizens of the African race, other-

wise qualified, were not by reason of the constitution and laws of such state

excluded from service on jmies, because of their race, color or previous

condition of servitude. Neal v. Delaware, 103 U. S. 370,

8. Right of congress to legislate as to state elections.— The au-

thority of congress to legislate upon the right of voting at state elections,

under this amendment, Ls limited to prohibitions against discriminations on

account of race, color, or previous condition of servitude, by the United

States, the states and their ofificers, or others claiming to act under color of

laws which come within the proliibition of the amendment. It does not ex-

tend to individuals acting upon their own responsibility and not under color

of law. United States v. Amsden, 10 Biss. 283.

9. The act of May 31, 1870, known as the "enforcement act," is not au-

thorizjd by tliis amendment, and is unconstitutional and void. Id.

10. Under article I, section 4, of constitution, congress has general powers

of legislation concerning federal elections ; but under the fifteenth amend-

ment can legislate concerning state and municipal elections solely for the

purpose of preventing discrimination on account of race, color, or previous

condition of servitude. United States v. Munford, 16 Fed. Rep. 223.

RULES OF CONSTRUCTION.

1. Nature and objects of power.— The safest rule is to look to the nat-

ure and objects of the particular powers, duties and rights, with all the

lights and aids of contemporary history, and to give to the words of each
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such opciaiion and foroo. consistent witli their k'^itiniatt' ln('anill^^ as to

fairly secure and attain tlie ends proposed. Tri^^i^ v. IVnnsylvania, 10 Pet

539.

2. Presumption is in favor of validity of acts of congress.—

Proper respect for a co-ordinate branch of the government re<]uires the

courts of the United States to give effect to the presumption that congress

will pass no act not within its constitutional power. Tliis i»resumj)tion

should prevail unless the lack of constituti(mal authority to pass the act in

question is clearly demonstrated. United States v. Harris, 10(1 U. S. Oj'j.

3. Construction of state laws by state court, when binding

on United States courts.— The consti-uction of a statute or constitution

of a state by the courts of such state is binding on the supreme court of the

United States as a question of state statutory and constitutional law. Stone

V. Wisconsin, 94 U. S. 181.

4. The courts of the United States follow the construction of the state

courts in respect to questions arising merel}'- imder the constitution or laws

of the state. Luther v. Borden, 7 How. 1.

5. Statutes valid in part, upheld as to such part when.— It is a

settled rule that statutes that are constitutional in part only will be upheld

so far as they are not in conflict with the constitution, provided the allowed

and prohibited parts are separable. Packet Co. v. Keokuk, 95 U. S. 80

;

Unity V. Burrage, 103 U. S. 447; Penniman's Case, 103 U. S. 717; Trade-

Mark Cases, 100 U. S. 83. Tliis rule held applicable to the case of Presser v.

Illinois, 116 U. S. 252.

6. In a statute w^iicli contains unconstitutional provisions, that which is

unaffected by such pro\'isions, or which can stand without them, must re-

main. If the valid and the invalid are capable of separation, only the latter

are to be disregarded. Supervisors v. Stanley, 105 U. S. 305 ; Railroad Compa-

nies V. Schutte, 103 U. S. 118 ; State Freight Tax Cases, 15 Wall. 232 ; Austin

V. Aldermen of Boston, 7 Wall. 694 ; People v. Cassity, 46 N. Y. 46 ; Gordon

V. Cornes, 47 N. Y. 608 ; Village of Middleton, Ex parte, 82 N. Y. 196.

7. Same.— To give effect to the rule that a statute may be unconstitu-

tional in part and in part constitutional, and that the part which is constitu-

tional will be enforced, and only that part which is unconstitutional rejected,

the parts must be capable of separation so that each may be read by itself.

Elimination by construction only is not sufficient Baldwin v. Franks, 120

U. S. 678; United States v. Reese, 92 U. S. 214; Trade-Mark Cases, 100 U. S.

82; United States v. Harris, 106 U. S. 629; Virginia Coupon Cases, 114 U. S.

269. These cases are distinguishable from Packet Co. v. Keokuk, 95 U. S.

80 ; Presser v. Illinois, 116 U. S. 252. See Baldwin v. Franks, sujjra.

8. Held entirely void, when.— If a clause in a statute of a state vio-

lates the constitution of the United States, and cannot be so separated from

the remainder of the statute as to leave the residue in force, the whole stat-

ute will be declared void. And if the clause which violates the constitution

cannot be rejected without giving to the remainder a meaning different

from what was intended by the legislature, the whole statute must fall.

Spraigue v. Thompson, 118 U. S. 90.

9. Exceptions of particular things presupposes that those not

excepted are embraced.— The supreme court, in construing the consti-

tution as to grants of power's to the United States, and the restrictions upon
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the states, has ever held that an exception of any particular case presupposes

that those which are not excepted are embraced within the grant or prohi-

bition, and have laid it down as a general rule that where no exception is

made in terms none wUl be made by mere imphcation or consti'uctioru

Rhode Island v. Massachusetts, 13 Pet 657.

10. Same.— It is a rule of construction that the exception from a power

marks its extent. Gibbons v. Ogden, 9 Wheat, at page 191.

11. History of the times considered.— In construing the constitu-

tion the court must look to the history of the times, and examine the state of

things existing when it was framed and adopted, to ascertain the old law, the

mischief and the remedy. Id.

12. Exemption from future general legislation, either by a consti-

tutional provision or legislative enactment, to be effective must be expressly

given, or follow by an imphcation equally as clear as express words. Penn-

sylvania R. R Co. V. Miller, 132 U. S. 75.

13. Construction not imposed in constitution, strict.— There is

no provision of the constitution hmiting the courts to a strict consti'uction

of the powers conferred upon congress by that instrument It should not

have such an enlarged consti'uction as to extend the words beyond their

natural and obvious import It must, however, be so construed as not to

deny to the government those powers which the words of the grant, as usually

understood, import, and which are consistent with the general views and

objects of the instrument Gibbons v. Ogden, 9 Wheat 1-188.

GENERAL PROVISIONS.

1. Extradition.— An executive order of surrender to a foreign govern-

ment is purely a national act It is an executive act which must be per-

formed through the secretary of state by order of the president It does not

follow from this that congress has no power to vest authority in judicial

magistrates to arrest and commit preparatory to surrender. The treaty also

confers this power, and it is equally bmding with an act of congress. In re

Kaine, 14 How. 103.

2. Sovereignty of colonial states.— When the Revolution took place

the people of each state became sovereign, and in that character held the

absolute right to all their navigable waters, and the soils under them, for

their own common use, subject only to the rights since surrendered by the

adoption of the constitution. Martin v. Waddell, 16 Pet 410.

3. Territories acquired by cession.— It cannot be admitted that the

king of Spain, by treaty or otherwise, could impart to the United States any

of his royal prerogatives ; much less have they the capacity to receive, or

power to execute, them. Every nation acquiring territory, by treaty or

otherwise, must hold it subject to the constitution and laws of its own gov-

ernment and not according to those of the government ceding it Pollard

V. Hagan, 3 How. 213.

4. Power to make legal tender.—A contract entered into before the

law making treasury notes a legal tender was enacted must be paid in coin.

Willard v. Tayloe, 8 Wall. 557.

5. And to give a conti-ary consti'uction will render that part of the law

imconstitutional. Hepburn v. Griswold, 8 Wall. 003.
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6. Tlie lef;al-ton<lor act fully examined by Chase, C. J., and in its essential

features declared unconstitutional. Miller, S\\ayn<? and Davis, JJ., dis.seut-

ing. Id. ; McGlynn v. Magraw, 8 Wall. ihM.

7. Suppress insurrection— Liability of persons engaged in such
suppression.— An otticer of the federal army wlule- in service during the

late war in insurgent stiites did not become liable to civil action in the courts

of such insurgent states for any acts of war ordered Ijy him in his military

capacity. The question of the necessity of such military ord<'rs was not

subject to be called in review by the courts upon complaint of injured

parties. He was responsil)le only to his government, and could be called

upon to answer for his acts in no other manner. Dow v. Johnson, 100 U. S.

158.

8. Civil war— Hostile acts of insurgents not criminal.— When a

civil war is in progress in a nation, one party to such war having separat^^d

itself from the old established government, and erected for itself an inde-

pendent and separate government, the courts of the United States must
view the newly established government as it is viewed by the legislative and
executive departments of the government of the United States. If that

government remains neutral, but recognizes the existence of civil war, the

courts of the Union cannot consider as criminal those acts of hostility which
are authorized by the laws of war and >vhich the new^ government may
direct against the old as its enemy. United States v. Pahner, 3 Wheat 010.

9. Civil war— Military power in conquered states.— Although
the city of New Orleans was conquered and taken possession of in a civil

war waged on the part of the United States to put down an insurrection

and restore the supremacy of the national government in the Confederate

States, that government had the same rights in ten-itory held by conquest

as if the territory had belonged to a foreign countiy and had been subju-

gated in a foreign war. The Prize Cases, 2 Black, 035 ; Mrs. Alexander s

Cotton, 2 Wall. 417 ; Mauran v. Insurance Co., 6 Wall. 1.

10. In such cases the conquering power has a right to displace the pre-

existing authority, and to assume, to such extent as it may deem proper, the

exercise by itself of all the powers and functions of government It may
appoint all the necessary ofificers and clothe them with designated powers,

larger or smaller, according to its pleasure. It may prescribe revenues to be
paid and apply them to its own use or otherwise. It may do anything nec-

essary to sti-engthen itself and weaken the enemy. There is no limit to the

powers which may be exerted in such cases save those which are found in

the laws and usages of war. In such cases the laws of war take the place

of the constitution and laws of the United States as applied in times of

peace ; and contracts made by such authority, which are a fair and reason-

able exercise thereof, do not necessarily terminate with the military juris-

diction. New Orleans v. The New York Steamship Co., 20 Wall. 387.

11. Territorial courts not continued under state.— The constitu-

tion under which Florida was admitted as a state provided that all officers,

civil and military, then holding office under the United States should con-

tinue to hold them until superseded under the state constitution. Held, that

this did not continue the existence of courts which had been created by
congress as part of the territorial government. Benner v. Porter, 9 How.
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235. Proceedings before such courts were coram iion judice. Forsyth v.

United States, 9 How. 571.

12. National banks— State laws for taxing.— If a state statute

providing for taxation does not on its face discriminate Jigainst national

banks, and there is neither evidence of legislative intent to discriminate nor

proof of actual and material discrimination, the law cannot be said to be

unconstitutional. Davenport Bank v. Davenport, 123 U. S. 83.

13. Mandamus by state court.—A state court cannot issue a man-

damus to an officer of the United States. McClung v. Silliman, 6 AVheat

598. Mclntire v. AVood, 7 Cranch, 504, refeiTed to and explained.

14. Land grants from Indians.—A title to lands under grants to pri-

vate individuals made by Indian tribes or nations northwest of the Ohio

river in 1773 and 1775 cannot be recognized in the courts of the United

States. Johnson & Graham's Lessees v. Mcintosh, 8 Wheat. o43.

15. Distribution of power.— The powers of the government are di-

vided into three departments, viz., legislative, executive and judicial; and

the lines which separate these departments are clearly and broadly defined.

The powers confided to one department cannot be exercised by the other.

Kilbourn v. Thompson, 103 U. S. 168.

16. Congress can exercise no authority over pending suits.—

Where a suit is pending in a court of competent jurisdiction the congress

nor either house thereof has no right to declare that justice cannot be done

in such suit to either party, and has no power to investigate the subject-

matter of such suit and to compel the attendance of witnesses upon such in-

vestigation. Id.

17. Conflicting state governments.— When there are two opposing

governments the question as to which is the legal government has been con-

sidered more a political than judicial question. The political department in

power has always determined whether a proposed constitution or amend-

ment had been ratified, and the courts have followed the political determi-

nation so made. Luther v. Borden, 7 How. 1.

18. Powers ot states before adoption of articles of confedera-

tion.— " The legislative power of every nation can only be resti'ained by

its own constitution." In June, 1776, the convention of Virginia formally

declared that Virginia was a free, sovereign and independent state ; and on

the 4th of July, 1776, the United States, in congress assembled, declared the

thirteen imited colonies free and independent states ; and as such they had

full power to levy war, conclude peace, etc. This is a declaration, not that

the united colonies jointly, in a collective capacity, were independent states,

but that each of them was a sovereign and independent state ; that each

of them had a right to govern itself by its own autliority and its own laws

with.>ut any control from any other power upon earth. All laws made by

the legislatures of the several states after the declaration of independence

were the laws of sovereisrn and independent governments. Chase, J., in

Ware v. Hylton, 8 Dall. 199.

19. Co-ordinate jurisdiction of state courts, when.— The laws of

the United States are, within the limits of tlie states, as much the law of the

land as are the laws of the particular state. Exclusive jurisdiction for the

enforcement of such federal laws may be conferred on the federal courts.
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But, in tlic absence of a law confcninu; such jtuihidiction on the federal

courts, the said laws may be enforced by th(} stiite courts. In such case
the jurisdiction in the sUite courts is derived from the constitution and laws
of the state. Claflin v. Houseman, 93 U. S. 180.

20. Power of prcsidont to waive the exemption of the United
States from suit.— AVhcre the president of tlie United States, when nego-
tiating with a foreign government, waived the right of this government to

be exempt from suit, and asked a prize court having rightful Jurisdiction to

complete the adjudication of a cause before it, the government is bound by
such waiver. The Nuestra Senora de Regla, 108 U. S. 92.

21. State constitutions.— Clauses in state constitutions providing that
taxes shall be uniform in respect to persons and property do not prevent the

legislature from commuting, with individuals or corporate bodies, the bur-

den of general or specific taxes or assessments. Chicago v. Sheldon, 9
Wall. 50.

22. Judgment in United States court, enforcement of— A mar-
shal may be appoiutod a commissioner to levy a tax in satisfaction of a
judgment upon the taxable property of a county. Lee County v. United
States ex rel. Rogers, 7 Wall. 175. But see Rees v. Watertown, 19 How. 107

;

Heine v. Levy Comm'rs, 19 Wall. 655.

23. King can do no wrong, not recognized.— The maxim that the

king can do no wrong has no place under our form of constitutional gov-

ernment, and is not to be applied to the acts of any of the officers of govern-
ment. Langford v. United States, 101 U. S. 341.

24. Confederate currency — Contracts payable in. — Contracts

made during the war in one of the Confederate States, and payable in Con-
federate currency, are not necessarily void as between the parties. They
are not so invalid where they were not designed to aid in insurrection.

Wilmington, etc. R. R. v. King, 91 U. S. 3, citing Thoriugton v. Smith, 8

Wall 1 ; Hanauer v. Woodruff, 15 Wall. 448 ; Confederate Note Case, 19

Wall. 556.

25. Contracts made in the seceded states during the insurrection were

not invalid because of the fact that they were made payable in the notes

called Confederate notes, where such contracts were not made in aid of the

insurrectionary government. And if a contract was entered into tluring said

insurrection, in said insurrectionary states, payable in dollars, without speci-

fying the kind of currency in which it was to be paid, it may be shown by

the nature of the transaction and the attendant circumstances, as well as by

the words of the contract, to have contemplated payment in Confederate

currency ; and if that fact is shown in a suit on such contract, no more can

be recovered tlian the value of that currency in lawful money of the United

States. Effinger v. Kenney, 115 U. S. 566.

26. Unconstitutional law no law.— An unconstitutional law is no

law. It confers no right, it imposes no duties, it affords no protection, it

creates no office,— it is wholly inoperative. Norton v. Shelby County, 118

U. S. 425.

27. Power of congress to impair the obligation of a contract.

—

Where, under authority of congress, the postmaster-general made a conti-act

with a railroad company to carry mails for four years at a stipulated price,
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it is not within the power of congress thereafter to change the contract to a

lesser price without the consent of the company. The goYerament cannot

retain the obhgation of the contract as against the company, and at the same

time vary its own, unless it has reserved the right to do so in the conti-act

itself. C. & N. W. R'y Co. v. United States, 104 U. S. 680 ; C, M. & St P.

R'y Co. V. United States, 104 U. S. 687.

28. Decision of state court.— The decision of a state court is not un-

constitutional wliich holds that certain promissory- notes and the mortgage

securing them ai'e nullities, on the ground that the Confederate currency

which constituted the consideration was illegal by the law of the state at the

date of the contract. Bethell v. Demaret, 10 Wall. 537.

29. Rebellion; debts in aid of, unconstitutional.— Treasury notes

issued under the provisions of the act of Mississippi of December 19, 1861,

are invalid because issued by the state while in insurrection against the gov-

ernment of the United States, and were so issued in aid and support of such

insurrection; and because the act, in its purpose and mode of enforcement

is hostile to the authority of the national government and impairs the rights

of citizens under the constitution. Taylor v. Thomas, 22 Wall. 479.

30. Laws of insurgent states—How far valid.— All acts of de

facto legislatures of insurgent states, which in their terms or operation were

not hostile to the national government or the state constitution, have the

same validity as if enacted by a legitimate legislature. United States v.

Insurance Companies, 22 Wall. 99.

31. Taxation by state.— Where bonds were issued by a consoUdated

railroad company, the line of which extends into two different states, nei-

ther state can tax the bonds in the hands of non-resident holdei-s. To do

so would in effect be permitting the state to tax that part of the road lying

in another state, and if one state could so tax the bonds the other coidd do

so also, and this would be double taxation. Railway Co. v. Jackson, 7 WaR
262.

32. Ordinance of secession, effect of.—By the ordinance of secession

of the state of Texas, and the acts of the legislature of that state designed to

give effect to such ordinance, the state did not cease to be a state of the

Union, nor its citizens cease to be citizens of the United States. Texas v.

White, 7 WalL 700.

33. States have no extraterritorial jurisdiction.— No state can

authorize its judges or courts to exercise judicial power by habeas corpus or

otherwise within the jurisdiction of another and independent government.

Tlie jurisdiction and sovereignty^ of the United States courts represent a

government separate from, and independent of, the state, although acting

and exercising jurisdiction and sovereignty within the territorial limits of

the state. United States v. Booth, 21 How. 506.

34. National and state sovereignty.— Tlie powei-s of the federal gov-

ernment and of the stat€\s are tliose of distinct and separate sovereignties, not-

withstanding both exist and are exercised within the same territorial limits.

United States v. Booth, 21 How. 506.

35. State and federal governments distinct—Federal supreme.

The federal and state governments are distinct and independent of each

other within their respective spheres. Neither government can intrude



AMENDMENTS. 235

within the jurisdiction of tlio other by judicial proce8S, or jucHcial officers.

When a contest arises between the enactments or j)roccsses of the two gov-

ernments, the federfd authority will be regarded as suj)reme until the

question of supremacy of the enactments or tribunals is settle* 1 by the courts

of tlie United SUites. Tarble's Case, 13 Wall. 897 ; United States v. Booth,

21 How. 500.

36. Non-liability of state for acts of its officers.— It is a general prin-

cii)k' applical)lc to all goviTiiiuciits, which f()rl)i(ls, on a i)ol icy imposed by

necessity, that they should hold thejnsclves liable for unauthorized wrongs in-

flicted by tlieu" otlicers on the citizen, though occurring while in the discharge

of official duties. Gibbons v. United States, 8 Wall. 269-275. This is cited and
approved in United States v. Gumming, 130 U. S. 452-454. In tliis last case,

congress had enacted that A. B. and C. D. *• be permitted to sue in the court

of claims, which court shall pass upon the law and facts as to the liability of

the United States for the acts of its officer, E. F., collector of internal reve-

nue,*' etc., ''and this suit may be maintained, any statute of limitation to

the contrary notwithstanding." Held, that the only right waived was the

statute of limitations, and not the general principle stated in Gibbons v.

United States, supra.

37. General maritime law.— While the general maritime law, with

slight modifications, is accepted as law in the United States, it is subject,

under the constitution, to such modification as congTess may see fit to enact

The constitution has not placed the power to change or modify this general

maritime law in the state legislatures. Whether a law of a state can have

force to create a liability in a maritime jurisdiction, where neither the gen-

eral maritime law nor act of congTess has created such liabiUty, is not de-

cided. Butler V. Boston. Steam Ship Company, 130 U. S. 527.

38. Limitation laws— Retrospective.— There is no limitation on the

power of congress which prohibits the enactment of limitation laws that

may be retrospective in their operation. Stewart v. Kahn, 1 1 Wall. 493-504.

39. Religious liberties.— The constitution of the United States makes

no provision for protecting the citizens of the respective states in their re-

ligious liberties ; this is left to the state constitutions and laws. Permoli v.

First Municipality, 3 How. 588.

40. The powers of congress subject to judicial inquiry.— The

power of congress to pass a statute under which a prisoner is hekl in cus-

tody may be inquired into under a writ of habeas covjjks as afi'ecting the

jurisdiction of the court which ordered his imprisonment, and if the want

of power appears on the face of the record of his condemnation, whether

in the indictment or elsewhere, the coui't which has authority to issue the

writ is bound to release him. Ex parte Siebold, 100 U. S. 371 ; Ex parte

Hans Nielsen, 131 U. S. 176-183.

41. Same.— It is well established that if, in a criminal prosecution, the

court which renders a judgment has not jurisdiction to render it, either

because the proceedings, or the law under which they are taken, are uncon-

stitutional, or for any other reason, the judgment is void and ma}' be ques-

tioned collateially, and a defendant who is imprisoned under and b}' virtue

of it may be discharged from custody on habeas corjms. Ex parte Hans

Nielsen, 131 U. S. 17(3-183; approving Ex parte Lange, 18 AValL 163; Ex
parte Siebold, 100 U. S. 371.
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42. Territorial charters — Rights to be preserved by the suc-

ceeding state.— A railroad was chartered by an act of the territorial leg-

islature of Wisconsin. When Wisconsin became a state the constitution

provided that all charters to corporations should be subject to alteration and

repeal Held, that the territorial law, being continued in force under the

state jurisdiction, became a state statute, and subject to the provisions of

the constitution. Stone v. Wisconsin, 94 U. S. 181.

43. Sovereign powers.— While under our constitution and form of

government the great mass of local matters is controlled by local authorities,

the United States, in their relation to foreign coimtries and their subjects or

citizens, are one nation, invested with powers which belong to indepcDdent

nations, the exercise of which can be invoked for the maintenance of its

absolute independence and security throughout its entire territory. The

powers to declare war, make treaties, suppress insurrection, repel invasion,

regulate commerce, secure republican governments to the states, and admit

subjects of other nations to citizenship, are aU sovereign powers, restricted

in their exercise only by the constitution itself and considerations of pubhc

policy and justice, which control, more or less, the conduct of aU civilized

nations. The Chinese Exclusion Case, 130 U. S. 581-604 ; Cohens v. Virginia,

6 "V^lieat. 264-411.

44. Powers of congress, when exclusive.— Whenever the terms in

which a power is granted to congress or the nature of the power require

that it should be exercised exclusively by congress, the subject is as com-

pletely taken from the state legislatures as if they had been expressly for-

bidden to act upon it Sturges v. Crowninshield, 4 Wheat. 122-193.
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ACTIONS—
may be civil in form and criminal in nature, 40, 187.

ADMINISTRATION—
states have full control over subject, 32, 199.

ADMIRALTY—
case in does not arise under constitution or laws of United States, 23,

25, 123, 124.

murder committed on waters of a state not a case in, 28, 124

territorial legislatures legislate upon, 30, 125.

navigable waters which empty into the sea are within its jurisdiction,

32, 125.

same applies to navigable lakes, 33, 125.

is not confined to tide waters, 34, 35, 125.

what was referred to in constitution by declaring that the judicial

power should extend to cases of, 36, 125.

jurisdiction in suits by material-men, 26, 124

jurisdiction over, is in district court, 24, 124.

jurisdiction extends to cases of collision between vessels owned by for-

eigners of different nationahties, 39, 126.

jurisdiction in cases of, does not extend to manslaughter committed on a

merchant vessel of United States in river of foreign nation, 40, 126.

jurisdiction in courts hmited to what class of cases, 37, 126.

jurisdiction, how interpreted, 31, 125.

jurisdiction in does not extend to cession of waters in which cases arise

;

the power of legislation over remains in state, 27, 124.

as to jurisdiction of courts of, 253. See Courts (United States).

ALIENS—
United States court has jurisdiction where aU parties are, 115, 135.

when both parties are, the United States courts have not jurisdiction,

116, 119, 135.

residing in a state, may sue citizen of same state in United States court,

117, 118, 135.

section 11, act of 1789, does not extend jurisdiction to United States court

in suits wherein alien is a part}', unless a citizen be the adve^-se party,

119, 135.

state may refuse to allow to take by descent, 35, 199.

congress may exclude, 16, 17.
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ALLEGIAN'CE—
that to nation paramount, 4, 151.

faith and credit to records of, etc., to be given in each state (art. lY, sec. 1,

clause 1), 152.

conclusive when, 1, 152; 9, 14, 153.

judgment of one state, how enforced in another, 3, 152.

pleas ; nil debet will not lie to the record, 4, 152.

what will lie, 5, 152.

partners ; to bind all, all must be served, 6, 152.

effect to be given to judgment, 8, 152 ; 13, 153.

service ; on agent of corporation of another state, effect of, 8, 153 ; 10,

155.

effect of judgment on nature of action, 10, 153.

ALLIANCE—
treaties of by states (art I, sec. 10, clause 1), 63.

AMBASSADORS, CONSULS, ETC.—
words apply to diplomatic agents whether to or from a foreign power,

20, 123.

indictment for violence to, not a case affecting ambassadors, etc., 21,

123.

amend:ments—
Article I —
does not limit power of state, 1, 179; 10, 180.

Article II—
militia, 180.

is a limitation on congress only, 2, 180.

Article III —
quartering soldiei'^, 180.

is a restriction on congress only, 10, 180.

Article IV—
security of person, houses, papers and effects, 180.

appUes only to proceeding in federal courts, 10, 181.

purpose of provision, 5, 181.

Article V—
applies only to general government and United States courts, 1,3, 182

;

52, 188.

AMENDMENT OF CONSTITUTION —
resolution for, need not be approved by president, 169.

AMNESTY —
included in pardoning power, 21, 114.

effect of on confiscated property, 22, 114; 23, 115.

APPROPRIATIONS—
no money shall be drawn without (art I, sec. 9, clause 7), 62.

ARKANSAS—
law making notes of state bank receivable for taxes held valid, 11, 64.
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AmriES —
toraist' and support (art I, soc. 8, claiiso 12), 52.

power of pjovernment on subject plenary, 1, 52.

power includes power to make laws to carry on, 2, 52.

power to enlist minors, 3, 53.

state court« cannot discharge on Jiabeas corjuts, 4, 53.

ASSEMBLY—
right to, 2, 179; 8, 179; 9, 180.

ATTAINDER, BILL OF —
forbidden (art I, sec. 9, clause 3), 61.

object of provision, 22, 66.

constitution of Missouri held to contain, 23, 66.

as used in constitution embraces bills of i^ains and penalties, 17, 65.

defined, 16, 19, 65.

sense in which term is used, 18, 65.

clause in constitution requiring priests, etc., to subscribe an oath, held

void, 20, 66.

same as to oaths required by congress, 2 1 , 66.

BAIL—
" excessive bail shall not be required nor excessive fines imposed, nor

cruel and unusual punishment inflicted" (art VIII, Amendments),

194.

this amendment is not applicable to states, 1, 2, 194.

BANKRUPTCY—
cases in which states may legislate on, 14, 44; 15, 19, 45.

vaUd though enacted while national law in force ; effect of, 18, 45.

powers of congress over, 22, 45.

insolvent laws distinguished from, 24, 45.

"uniform laws," meaning of term, 25, 46.

discharge from imprisonment vmder state laws does not affect impris-

onment under execution from United States court, 16, 45.

cannot discharge from contracts with citizens of other states, 17, 45.

discharge under state law no bar to, in United States courts, 21, 45.

national law may relieve against existing debts, 23, 45.

uniformity of national law incompatible with state legislation on same

subject, 25, 46.

state laws have no extraterritorial effect ; do not act on non-residents,

19, 45.

persons in custody under national law cannot be discharged by state,

20, 45.

exercise of power is optional in congress, 26, 46.

BILLS OF CREDIT —
state forbidden to emit (art I, sec. 10, clause 1), 63.

definition of, 2, 3, 4, 63.

how construed by courts, 5, 64.

stat€ may authorize corporations to emit, 6, 64.
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BILLS OF CREDIT— continued.

coupons receivable for taxes not biUs of credit, 9, 64.

cannot be made legal tender, 2, 46.

does not forbid states and counties from issuing bonds for money bor-

rowed, 12, 64,65.

state credit must not be substituted for money, 13, 65.

Toid though not made legal tender, 14, 65.

securities given for money borrowed by counties are not, 12, 64

need not be legal tender to create, 14, 65.

Confederate notes were not, 15, 65.

laws of Virginia in relation to bonds and coupons received for taxes re-

viewed, 9, 64.

act of Missouri establishing loan office held to authorize emission, and

void, 10, 64.

state bank notes receivable for state debts held valid, 11, 64.

BONDS—
United States, subject to state tax, when, 11, 18.

BRIDGE—
across Mississippi river, congress may legaUze, 154, 38.

over navigable waters, state may determine form, etc., of, when, 152,

38.

power to authorize, is in states, 153, 38.

BRITISH CORPORATIONS—
IDropei-ty protected by treaty of peace of 1783, 27, 174.

CABINET—
how acts of officers are construed, 2, 108 ; 3, 4, 109 ; 7, 110.

CALIFORNIA—
statute to exact license from railroad agent invalid, 176, 43.

state tax on railroad franchises conferred by congress invaUd, 90, 30.

CHANCERY—
jurisdiction conferred by constitution, 105, 134.

rules of high court of England prevail in, 105, 134.

jurisdiction is not subject to limitation by state, 106, 107, 134

circuit courts have, 108, 134

CHEROKEE NATION—
is not a foreign state, 121, 13a

CHICAGO RIVER—
deemed navigable water of the United States, and under control of con-

gress to what extent, 28, 23.

CHINESE SUBJECTS—
rights protected by treaty, 22, 173, 174

CITIZENSHIP—
corporations not, 49, 127.
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CITIZENS OF UNITED STATES—
all persons born or natural iztnl in the United States and su})ject to the
jurisdiction thereof (14th Amend.), 210.

what the phrase "subject to the jurisdiction thereof" was intended
for, 6, 211; 13,212.

sources of citizenshi}) are two— 1. birth; 2, naturalization, 13, 212.

corporations are not, 7, 211.

l)rivileges and immunities, what are, 15, 16, 212; 30, 214.

distinction between the privileges and immunities of citizens of state

and United States, 21, 213.

right to sell intoxicating liquors not a privilege or immunity, 22, 213.

suffrage is not a necessary privilege or imnumity of a citizen, 10, 211.

fourteenth amendment did not add to the privileges or imnmnities. It

simply furnished an additional guaranty, 11, 211 ; 80, 222.

right to drill and parade with arms not an immunity, 20, 213 ; 73, 221.

marriage between white and black races not an immunity, 32, 215.

right to practice law is not, 27, 214.

trial by jury in state courts is not, 28, 214.

distinction between citizen of United States and of a state, 8, 17, 211.

definition of word, 9, 211.

when w^ord is used in its political sense, 14, 212.

alone are placed under the clause of fourteenth amendment, prohibit-

ing the making or enforcing of law-s which abridge privileges and im-
munities, 31, 215.

CIVIL WAR—
hostile acts of insurgents not criminal, 8, 231.

military power in conquered states, 9, 231.

right of conquering power to displace pre-existing authority, 10, 231.

when it exists, 2, 49.

courts boimd to take notice of, 2, 49.

COIN MONEY—
.

congress may restrain circulation of notes as money not issued by its

authority, 5, 46.

COLONIAL STATES—
sovereignty of over navigable waters, 2, 130.

COLORADO—
constitution and statute respecting foreign corporations reviewed, 171,

41.

COMMERCE —
power to regulate (art I, sec. 8, clause 3), 19.

why vested in congress, 68, 27.

object of clause for regulating, 167, 40.

what constitutes, see pages 19, 20.

freights can-ied interstate is commerce among the states, 7, 20.

includes manufactures and growth, 4, 20.

sale is an ingredient of, 2, 20.

intercourse is, 3, 20.

extends to persons as well as instruments, 5, 20.

16
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COMMERCE— continued-

insurance is not, 8, 9, 20.

regulation of, includes control of telegraph, 110, 33.

regulation, what is not, 11, 12, 20.

embraces navigation, 51, 26.

includes free navigation, 31, 23; 13, 20.

includes improvements of harbors, bays, etc., 51, 26.

control of navigation incidental to power to regulate, 18, 21.

includes vessels as well as articles carried, 14, 20.

a bill providing for recording hypothecation is regulation, 16, 20.

as including navigation, see, also, pp. 20, 21, 22, 23, 24, 25.

power to regulate navigation in, exclusive in congress, 15, 20.

bridge which obstructs navigation a nuisance, 23, 21.

wharfage relating to commerce, 147, 148, 37.

corporations may be instruments of, 146, 37.

among the states means with the states, 6, 20.

telegraph is instrument of, 94, 96, 99, 30, 31.

power to regulate deJ&ned, 104, 32.

regulation defined, 10, 20.

state and interstate defined and distinguished, 108, 33.

laws regulating interpreted, 70, 27.

powei-s of congress over foreign and intei-state is supreme when exer-

cised, 103, 32.

over marine is supreme, 49, 25.

when power of congress over is exclusive, 101, 31; 115, 118,34;

50, 25.

when not exclusive, 102, 32; 115, 34.

power to regulate navigation is exclusively in congress, 15, 20.

on rivers between states is under control of congress, 29, 22.

navigable streams, what power of congress over comprehends, 24, 21.

railroad bridges over navigable waters within control of congress, 37, 23.

must be given by sovereign jjower, 40, 23.

congress, under this authority, may construct or authorize the con-

struction of railroad in state, 172, 41.

under the power conferred congress may prescribe punishment for

bringing in counterfeit coin, 151, 37.

congress may prescribe conditions for commerce in all its forms between

states and foreign countries, 51, 26.

congress has power to punish offenses committed on navigable waters,

38, 23.

this power does not stop at state boundary, nor is it confined to acts

done on the water if tlie act obstructs navigation, 38, 23.

state regulation of interstate, when invalid—
non-legislation by congress means commerce shall be free, 69, 27; 127,

129, 130,35; 135, 36.

state legislation may affect but not regulate, 124, 35.

state law regulating telegraphic messages held invalid, 166, 40.

state statute to impose license on railroad agent invalid, 176, 42.

state laws for suppression of intemperance must not regulate interstate

commerce, 131, 36.
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CO:\rMERCE— continiioci

.stiitr rcguhilitm of intcvfitaic, irlicn invalid (continuoil) —
state discrimination against non-residents invalid, 164, 39.

state regulation respecting passage on steamboats navigating Mississippi

river, held invalid, 163, 39.

state cannot prohibit sale of intoxicating liquor imported and sold by

importer in original packages, 177, 42.

state tax on telegrai)h company, wlien invalid, 94, 30.

on railroad franchises granted by congress, invalid, 90, 30.

on persons taking ordei-s for sale of goods of another state, invalid,

92, 30.

on passengers, 52, 26; 75, 28.

on mone}' or exchange engaged in, 53, 26.

on products of agriculture, 54, 26.

on vessels plying between states, 55, 26.

on citizens of state, 56, 26.

on license for selling beer, 57, 26.

on vessel engaged in, void when, 61, 26.

on stipulation in charter of railroad company to pay bonus, valid,

64, 27.

on peddlers, when void, 65, 27; 71, 28.

on auctioneers, when void, 66, 27.

on wine and beer manufactured out of the state, when void, 67,

28.

on peddlers, when valid, 73, 28.

on products of other states, 72, 28.

on tobacco, charge for storage of when shipped out of state vaUd,

74, 28.

on vessels engaged in, when valid, 82, 29.

on sleeping-cars, when invalid, 83, 29.

on money earned in commerce, after so earned is valid, 85, 29.

on gross earnings of railroad, held invalid. 85, 28.

on receiving and landing passengei-s and freight, void when, 79, 28.

on goods coming from other states, when void, 80, 28.

on pei-sons engaged in selling liquors, when invalid, 81, 29.

on commercial travelers, when invalid, 84, 29.

on transportation company, when invalid, 86, 29.

taxing is a form of regulation, 87, 30.

taxing transportation interstate, invalid, 87, 30.

wholly within state, not subject to congressional regulation, 107, 108,

112, 113,33.

subjects of local nature intended only as aids may be exercised by

states, 51, 26.

state law making persons engaged in commerce liable for torts not re-

pugnant to this clause, when, 121, 34.

power of congress over does not prohibit state legislation relating to

health, etc.', 122, 34; 123, 35.

state statute relative to examination of locomotive engineers held not

invalid, 133, 36.

when states may act in absence of congressional action, 114, 115, 34.
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COMMERCE— continued.

on streams entirely within a state, until congi'ess acts, state has plenaiy

powers, 33, 34, 23.

on streams wholly within a state may be regulated by state, when and

how, 26, 22; 28, 22; 32, 23; 33,^28.

when state may authorize dam over navigable stream, 17, 21 ; 22, 21.

state may authorize dam on navigable waters until congress acts,

125, 35.

but when congress acts it is supreme, 126, 35.

exclusive power of congress over, does not extend to infra-state com-

merce, 50, 25.

states may legislate as to rates, etc., on railroads, when and how,

155, 38.

state may fix rates for railroads, when, 159, 39.

state may tax gross receipts of railroad company, 58, 26.

state cannot tax freight transported interstate, 60, 26.

ordinance of city may require license, when, 62, 26.

a state may tax corporations of other states, when, 88, 30.

contract between railroad and elevator held not a regulation of, 156, 38.

upon lakes wholly within state, not subject to this power, 149, 38.

act of congress taxing passengers held valid, 78, 28.

when states may act concurrently with congress, 115, 1 1 7 , 34 ; 1 34, 36.

state cannot obstruct navigable streams, when, 40, 24.

rights of steamboats enrolled and licensed underact of congress, 42, 24

when act of congress for enrolling vessels does not apply, 26, 22.

lien on vessels in favor of material-men, congress may establish, 1 17, 34.

compact between states cannot affect powers of congress over, 150, 38.

how affected on River Savannah by compact between South Carolina

and Georgia, 27, 22.

legislative acts of District of Columbia taxing commercial agents held

mvalid, 93, 30.

Texas cattle, transportation of, 39.

possession of, 158, 40.

Pierce v. New^ Hampshire (License Cases) overruled, 135a, 36.

railroad grant; congressional grant of right of way to railroad an ex-

ercise of this powder, 145, 37.

icith Indian tribes; power of congress over, extends to tribes and the indi-

vitkial members of tribes wholly within limits of a state, 143, 37.

congress regulates, although the tribe is within the limits of a state,

136,36; 142,37.

congress may license or prohibit trade with, 137, 36.

congress may prohibit or license traffic with, 137, 36.

congress may prescribe punishment for crimes committed by Indians,

139, 36.

under the authority of this clause congress may exclude spirituous

liquors from Indian country, 109, 33.

foreign, has been fully regulated by congress, 128, 'So.

COMMON LAW—
in suits at, where the value exceeds .$20, the right of ti'ial by jmy is pre-

served (art VII, Amendments), 191.
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COM]\IOX-I.AW SUITS —
what the term intludes, 1, 191.

embraces all suits not of e(iuity or admiralty, 1, 2, 3, 4, U)l ; 7, 102.

does not apply to fugitive slave law, 5, 191.

provision cannot \k' evaded by referring case to refi'rces, 6, 192.

trial by court without waiver of jiny is eiTor, 8, 192.

all the facts nuist go to the Jiuy. 9, 192.

when interest may be computed witliout jur}-, 13, 192.

COMMON-LAW TRIALS —
trial of seizures by land must be by jury, 18, 193.

state courts are not governed by this provision, 11, 192.

but it will be applied in federal courts irrespective (jf state laws, 12, 192.

court of ckiims ; the i)rovision does not apply to, 19, 193.

otherwise re-ex-amined: limitation of supreme court extends to facts tried

by state court. 16, 193.

wdien not applied to removal of causes, 17, 193.

remittitur after verdict held not a re-examination, 20, 193.

COMPACT

-

between states, forbidden (art I, sec. 9, clause 3), 105.

boundaries of states, how- regulated by, 13, 14, 106.

implied a^ssent of congress held to liave been given in two cases, 15,16,

107.

between states, cannot abridge power of congress, 150, 38.

CONFEDERATE CURRENCY—
contracts payable in, not necessarily void, 24, 25, 233.

CONFISCATION—
the confiscation of the property of public enemies is not resti'ained by

the fifth and sixth amendments, 10, 191.

CONNECTICUT—
law of, held not to be ex post facto, 35, 67.

CONGRESS—
shall liave power (art. I, sec. 8), 15.

powers classified, 4, 15.

powers implied, 1, 9.

powers; rules for construing, 7, 8, 9, 15.

cannot confer its powers on state, 6, 15.

extent of power granted, 2, 15.

power to incorporate Bank of United States, 20, 59.

may make laws to carry into efTect judgments, 21, 59.

power to legislate in respL-ct to form and effect of processes of United

States comts uncontrolled, 17, 58.

powers of, when exclusive, 44, 230.

powers of, subject to judicial inquiry in relation to crimes ; inquiry may

be by habeas corpus, 40, 41, 235.

when may and wdien may not enact retrospective laws, 10, 57.

may name commission to determine indemnity under ti'eaty, 13, 58.

may exempt from liability for acts of war, 16, 58.

right to legislate as to state elections, 2, 227 ; 8, 9, 10, 228.
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CONGRESS— continued.

exclusive legislation, where and how (art I, sec. 8, clause 17), 54.

over District of Columbia ; all powers of govemnieut are united, na-

tional and municipal, 1, 54

may constitute District of Columbia a body corporate for municipal

purposes, 2, 54.

may authorize Washington city to assess for repairs of streets, 3, 54.

to make laws for carrying powei-s into execution (art I, sec. 8, clause

18), 56.

implied powers, 1, 2, 3, 4, 56; 5, 6, 7, 57.

tlie cause is direct authority for exercise of implied powers, 2, 56.

impHed powers are requisite from nature of constitution, 4, 56.

members of, privileged from arrest, 1, 13.

the privilege is personal, 2, 13.

postponement of suit not a matter of right, 3, 13.

when privilege commences, 4, 13.

right in contested election, 5, 13.

disorderly conduct of members, how punished, 6, 12.

expulsion of members, 9, 12.

may compel attendance, 7, 13.

bill passed by, becomes a law when, 1 , 14.

date of approved not required, 1, 14.

act of, operates by its own force upon the subject-matter in all states,

9, 172.

members of, not permitted to hold other office, when, (art I, sec. 6,

clause 2), 13.

necessity ; under article 1, section 8, clause 18, congress to determine

what is "necessity," 11, 58.

power of president to adjourn, 2, 117.

CONSTITUTION -
power of, to be carried into effect by congress, 8, 171.

deals in general language ; minute specifications not provided for, 3, 15.

CONSTITUTION AND LAWS OF UNITED STATES—
case arises under, when, 90, 132.

CONSTITUTIONAL QUESTIONS—
pleadings need not set out specific article involved, 96, 133.

CONSTRUCTION, RULES OF—
to look to nature and object of power, 1 , 228.

presumption in favor of validity of act, 2, 229.

history of the times considered, 11, 230.

strict construction is not imposed by constitution, 13, 230.

the construction of state laws by state court binding on United States

court 3, 229.

when valid in part must be upheld as to such part if separable, 5, 6, 7,

229.

when not separable all will be held void, 8, 229.

exception of particular thing presupposes that those not excepted are

embraced, 9, 229 ; 10, 230.
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CONTEMPTS—
right to pimisli for, exists at common law, 4, 12.

court's power to punish for, 18, 123.

house of representatives may punish its members for, 1, 11.

may punish otlicr persons for, wlien, 1, 11.

punishment for, when terminates, 2, 11.

contumacious witnessess before may be punished and how, 5, 12.

CONTRACTS —
obligation ; states forbidden to impair (art I, sec. 10, clause 1), G3.

"law impairing obligation of," defined, 38, G9.

test, is diminished value, 39, 08.

impairment must arise under a state law. The prohibition is aimed at

state legislation, 248, 100.

contracts between states may be thus impaired, 249, 250, 100.

or between state and United States, 251, 100.

law in force when made, enters into and becomes part of, 189, 90.

prohibition against impairment extends to contracts of states, 227,

228, 98.

impairment of, extent not material, 212, 94.

states cannot impair by change of constitution, 191, 192, 193, 194,

195, 197, 91; 256, 100.

What Are—
exclusive right to streets by water company held to be, 119, 79.

agreement in bank charter to accept its notes for taxes is, 117,79;

140, 82.

charters of corporations held to constitute, 102, 103, 104, 105, 106,

77.

the remedy in existence at date of contract becomes part of contract,

76, 77, 80, 81, 73.

a congressional grant is a contract, 255, 100.

law exempting certain lands ow^ned by Indians from taxes, held to be,

124, 80.

a provision in charter of railroad company exempting from taxes is,

125, 80.

a stipulation in a charter for a fixed sum in lieu of taxes is a contract,

137, 82.

municipal corporations ; laws giving authority to incur debts is a con-

tract with creditors, 174, 175, 176, 177, 178, 88; 180, 183.

exemption from taxation may be, 123, 80.

"What Are Held Not to Be—
bridge charter held not to be, 86, 74.

ferry franchise to a town held not to be, 108, 74

rights conferred on coi^Doration subsequent to charter are not, 120, 79.

provision in railroad charter authorizing the fixing of rates is not, 121,

122, 79.

law authorizing municipal aid to railroad no conti-act, 89, 74; 90, 75.

law authorizing lottery for benefit of turnpike comi)auy not a contract,

91, 75.

license to tolerate a nuisance is not a contract, 214, 94.
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CONTRACTS— continued.

What Are Held Not to Be — continued.

an office is not, 206, 207, 208, 209, 211, 93.

after service of officers is rendered under a fixed compensation, it can-

not be changed, 210, 93.

a state constitution is not a contract, 253, 100.

taxes levied in aid of corporations ordinarily form no contract prevent-

ing repeal of charter, 96, 76.

marriage is not, within meaning of constitution, 262, 102.

Laws Held to Impair—
city ordinance may have effect of a statute, and so impair a contract,

185, 89.

liability of stockholders; repeal of, impairs contracts, when, 219, 220,
95.

legislative discharge of debtor invalid, 221, 95.

diverting assets of bank impairs contract with biU-holders, 217, 95.

law reducing taxes for payment of municipal bonds invalid, 78, 73.

law requiring money to be witlilield from non-resident bondholders to

pay tax on bonds held invalid, 223, 95.

authority for municipality to contract debt implies power to levy tax

to pay same ; a statute afterward denying this right is void, 183, 89.

same rule applied to county, 196, 91.

a law annulling conveyances is unconstitutional, 98, 76.

a law wliich attempts to discharge a debtor is unconstitutional, 99,

76.

and this applies whether law was passed before or after debt is con-

tracted, 100, 77.

repealing act when invalid, 229, 97.

law to prevent issuance of municipal bonds, when invalid, 230, 97.

municipal corporations cannot be changed at expense of creditors, 231,

232, 97.

Confederate sequestration laws held to impair, 233, 97.

Laws Held Not to Impair—
authority to creditor of city to apply debts due him on taxes under cer-

tain regulations does not impair contract of other creditors, 184, 89.

a law prohibiting an existing corporation from manufacturing beer

does not impair contract, 198, 91.

constitution protects such contracts as affect private rights, not such as

are governmental, 199, 91.

divorce laws do not come within the restriction, 234, 98.

county seat removed does not impair contract, 236, 98.

reserved rights, effect of, 237, 98.

railroad station vacated and required to be reopened does not impair

conti-act, 239, 98.

removal of state capitol after contract for erection does not impair the

contract, 241, 99.

not impaired by curative acts, 95*, 76.

statute requiring a minority of bondholders to declare their dissent to a

refunding scheme or be taken to liave assented, held valid, 242, 99.
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CONTRACTS— continued.

Laws Held Not to Impair— continued,

act requiring registration of t(j\vnsliip bonds liold to api)ly to bonds
previously issued and to be valid, 243, 244, Wlj.

whore judgment is for torts, siibsi'4iuiit legislation aflecting will not be
invalid, 68, 71 ; 69, 72; 182, 89.

laws regulating and changing security for preservation of esUites of

minors do not impau* contracts, 92, 75.

a law changing liabdity of stockholders held not t(j impair the contract

of creditors of corporation, 93, 75.

condemnation proceedings have nothing of contract in them between
owner and state or corporation, 94, 76.

held not impaired by law authorizing bank-notes to be offset against

judgment of bank, 109, 78.

law to correct mistake in municipal proceedings, valid when, 215, 94
rehearmg, state has right to grant, 87, 88, 74.

Effect of Change of Remedy on Obligation—
statute of frduds impairs contract, when, 57, 70.

stay and appraisement law^ held to impair, 59, 70.

redemption law held to impair, 60, 71.

change in rules of evidence held to mipair, 61, 62, 71.

effects of recording acts on, 70, 71.

laws affecting remedy held void, 72, 73, 74, 75, 73; 76, 77, 78, 79,
80, 81,73; 82,74

distinction between obligation and remedy, 40, 68.

cases enumerated in which change of remedy may be made, 41, 68.

change in mode of service on railroad held vahd, 42, 68.

remedy ; state may so act upon the contract of one of its citizens as to

deny the right of action in its own courts; results of such action, 77,
130, 131.

law providing name in which suit shall be brought, vahd, 64, 71.

action, form of may be changed, 65, 71,

usury law^s held not to impair, 67, 71.

state law giving its creditors right to sue in its courts may be repealed,

63, 71.

exemption law^s, if reasonable, do not impair, 58, 70.

statute for recording mortgages held valid. 56, 70.

remedy, change of, 40, 41, 42, 68; 43, 44, 47, 48, 69.

as to imprisonment for debt, 43, 44, 69.

discharge in bankruptcy, 45, 69.

change of mode of proceeding. 48, 69.

limitation laws, 50, 51, 69; 52, 53, 54, 70.

limitation laws do not impair obligation of contract, when, 50, 51, 69

:

52, 53, 70.

statute of, limiting time for collection of bonds, held void, 54, 70;

79, 73.

Exemption from Taxes —
effect of consolidation of railroad corporations on exemption, 127,

128, 80.
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CONTRACTS —continued.

Exemption from Taxes— continued,

exemption of property of railroad includes franchise and rolling stock,

131,132,81.
general words of exemption held not to include m^lnicipal tax, 153,

159, 84.

exemption from taxes by law will not be implied, 135, 81; 144, 83;

145, 148,88; 149, 150, 151,84.

charitable institution, impUed consideration in chai'ter, 130, 81.

state ordinance of Missouri held invalid, 134, 81.

exemption of franchise held not to exempt coii)orate property, 120,
80.

exemption of bank held to exempt stock, 129, 80.

held not to pass to purchaser, 155, 85.

when it begins and how long it runs ; case stated, 156, 157, 85,

not transferable, 172, 173, 88.

exemption held void for want of power in legislature, 152, 84.

exemption by state of Mlssouiu of Iron Mountain Raihoad held invalid,

145, 83.

act of Missouri legislature in i2e N. j^L R R no contract of exemption,

147, 83.

lack of consideration for exemption authorizes repeal, 141, 142, 82.

rule ai)plied to state university of Illinois, 138, 82.

Impairment of Obligation— IVIiscellaneous Provisions—
intent of provision against impamuent, 259, 101.

consti'uction ; supreme court of United States will decide independently

of state court whether under a given statute a contract exists, 245,
99; 247,100.

a law as exjiounded by the courts of a state becomes a rule of property

and cannot be changed so as to impair contracts made while rule was
m force, 186, 187, 188, 190, 90.

a law in force when constitution took effect which impaired the obhga-

tion of contract was not void, 101, 97.

a grant of land to a corporation not in existence becomes vested when
corporation capable of taxing is formed, 111, 112, 113, 78.

a state may tax its citizens on debts due them from citizens of other

states, 258, 101.

exclusive right to maintain a bridge, held not to include a railroad

bridge, 114,78.

charter of state bank held to include branches, 115, 79.

rights of one corporation conferred by law upon another, effect of, 116,
79.

case in which legislative reservation as to chartered privileges jras held

to exist, 110, 78.

consolidation of raihoad companies, effect of on chartered rights, 169,
87.

when a law is in its nature a contract, its repeal cannot divest vested

rights, 97, 76.

compromise of state debt, effect of, 240, 99.
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CONTRACTS— coutiuuecL

Impairment of Obligation— Miscellaneous Provisions— continued.

charter of corporation; h'^aslutive reservation of alteration or rei)eal,

effect of, 159, W ; 160, 161, 162, 164, 165, 166, 167, bi\; 169, b7.

taxation; a city cannot tax ita own stock in liauds of the liohlei-s, 136,

81.

retrospective laws, vaUd when, 36, Os.

Yh-ginia Coupon Cases considered, 224, OO; 225, 226, 00.

tliere is no prohibition on national legislation as to unpairnient of con-

tracts, 254, 100.

CORPORATIONS—
aggregate, cannot be citizens of a state, 49, 127.

are citizens within article III, section 2, clause 2, 21, 139.

are not citizens within meaning of section 2, article IV, 18, 158.

nor within meaning of fourteenth amendment, 7, 211.

states may discriminate in favor of their own, 19, 159.

the terms imposed must be consistent with the constitution, 20, 159.

cannot emigrate, 17, 158.

cannot be denied the right to sue in United States courts by state laws,

64, 129.

nor the right to remove case to United States court, 65, 66, 68, 129.

state may exclude foreign, 39, 199.

may domesticate them, how far, 46, 200.

federal government may create, 49, 200.

are "persons" within the state creating them, 62, 219.

but not in other states, 63, 220.

powders of state over as " i)ersons," 64, 220.

right to improve water-ways and take tolls, 65, 220.

state may subject lands of to pay debts of citizens after charter expires,

33, 199.

caiTying companies may be taxed by state, 20, 197.

of one state may sue a citizen of another state in United States courts,

when, 50, 51, 53, 127; 54, 55, 56, 57, 58, 59, 60, 61, 62, 128;

63, 64, 129.

may be enjoined by a member of, when, 6 9, 129.

charters held to be conti-acts, 102, 103, 104, 105, 106, 77 ; 133, 81.

municipal; ferry franchise held not a contract, 108, 77.

CORPORATE PRIVILEGES—
legislature may charge for, 16, 19.

stockholders' liability; law changing held not to impair contract of

creditors, 93, 75.

COUNTERFEITING—
to provide punishment for (art I, sec. 8, clause 6), 46.

bringing counterfeit money from other countries may be punished, 1,

46 ; 4, 47.

counterfeiting notes of foreign banks may be punished, 2, 46.

language of constitution, how limited, 3, 47.

power of state over, 5, 47.
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COUNTERFEIT COIN —
congress may prescribe punishment for bringing in, 151, 38.

COURTS (UNITED STATES)—
jurisdiction of (art III, sec. 2, clause 1), 120.

jurisdiction, source of, 2, 19.

Jurisdiction, Extent of—
extends only to judicial questions, 1, 121.

as to subject-matter, it extends to cases arising under the constitution

and laws of the United States and to treaties, 2, 121.

extends to suits by postmaster-general on bonds given by deputy, 3, 121.

to cases involving the question of the constitutionahty of laws of con-

gi-ess, 2,4, 121; 14, 122.

Jurisdiction—
as to parties, public ministers and consuls, 19, 123.

have none in suits against United States, 42, 43, 44, 45, 126.

controversies between states, 46, 47, 127.

controversies between a state and a citizen of another state, 48, 127.

controversies between a state and citizen thereof, foreign states, citizens

and subjects, 114, 115, 116, 117, 118, 119, 120, 121, 135.

controversies between citizens of different states, 49, 127 ; 69, 129.

the citizenship of pei-son for whose use suit is brought governs the ju-

risdictional right, 84, 131.

formal parties cannot oust if real parties give, 81, 82, 131.

a citizen of a territoiy cannot sue a citizen of a state in United States

comts, 72, 130.

citizens of Disti'ict of Columbia cannot sue a citizen of a state in United

States courts, 74, 130.

citizensliip of corjx)rations for purpose of suit in United States courts,

49, 50, 51, 52, 53, 127; 54, 55, 56, 57, 58, 59, 60, 61, 62,128;

63, 64, 65, 68, 129.

supervisors of coimty can be sued in United States court by citizen of

another state, 86, 131.

ch'cuit, jurisdiction between citizens claiming land, etc., 112, 135.

citizen of one state having title to lands in another, 85, 131.

state laws cannot impair jurisdiction of United States courts, 75, 76,

130; 78, 79, 131; 95, 132.

proceedings in, under exclusive control of congress, 93, 132.

may make jurisdiction exclusive, 95, 133.

jurisdiction over trespass committed in foreign country, when and

where, 109, 134.

jurisdiction over property once obtained continues, 97, 133.

federal and state; concurrent jurisdiction, when, 102, 134.

cannot enjoin each other, 103, 134

have no jurisdiction in common-law offenses, 6, 148.

exclusive in seizures on land and water, 7, 121.

same, in respect to ministers, consuls, etc., 19, 123.

none to entertain mwidamus on secretary of treasury, where, 15, 122.

contempts, have power to punish for, 18, 123.
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COURTS (UNITED STATES)— contmuod.

JlTRISDlCTION — continued,

implied powers of, 10, 120.

coninion-hiw jurisdiction of, 11, 120.

number and cliaracter of in discretion of congress, 3, 119.

authority to bring parties before, 4, 119.

province of is to construe laws and not to make them, 98, 133.

territorial, not constitutional courts, 5, 119.

not courts of Uuitcnl States, 6, 120.

are legislative courts, 7, 120.

process sul)sequeut to judgment essential, 104, 134.

state
;
jurisdiction where title to real estate is claimed under gi-ant of

state, 113, 135.

state court cannot enjoin process from United States court, 88, 89, 132.

Chancery Jurisdiction—
conferred by constitution, 105, 134.

rules of high court of chancery of England adopted in, 105, 134.

not subject to limitation or restraint by state, 106, 134.

has chancery jurisdiction in every state, and it is the same in each, 108,

134.

state and national, are as independent as separate, 87, 132.

none to enjoin proceedings in state court, 13, 122.

Jurisdiction in Admiralty—
jurisdiction in admiralty does not extend to murder committed on

waters of a state, 28, 124.

has jurisdiction in suits by material-men, when, 36, 124.

limited to contracts of what class, 37, 126.

over cases of colhsion on high sea between vessels owned by foreigners

of different nationalities, 39, 126.

no jurisdiction of manslaughter on board a merchant vessel Qf United

States in rivers of foreign nation, 40, 126.

United States Supreme Court —
jurisdiction on appeal ; when examination confined to equities arising

under act of congress, 8, 122.

jurisdiction under twenty-fifth section of judiciary act, 4, 5, 6, 121.

embraces civil and criminal cases, 5, 121.

CRIMINAL LAW —
effect of irregular verdict, 76, 222.

trial for felony on information is due process of law, 77, 222.

exclusion of persons from grand jury is in violation of the fourteenth

amendment, 78, 222.

adultery between whites and negroes may be punished more severely

than between persons of same race, 79, 222.

CRIMINAL PROSECUTIONS—
right of accused to a speedy and public trial (art. VI, Amendments),

189.

refers only to ti-ials in United States courts, and as limitation on federal

power, 1, 2, 189.
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CRBIINAL PROSECUTIONS— continued.

state and district wherein crime was committed ; refers only to cases of

crimes committed within limit of state, 3, 189.

speedy trial by impartial jury ; rule in Spies' case, 4, 190.

congress has no power to authorize trial by mihtary commission for

offenses in civil life, 7, 190.

confronted with witnesses against him ; does not apply where witnesses

are absent by procurement of accused, 5, 190.

informed of nature and cause of accusation ; what indictment may con-

tain, 6, 190.

DAY—
no fraction computed in taking effect of law, 4, 114.

DEPARTMENTS OF GOVERNMENT—
co-ordinate in power ; independent of each other ; acts rightly done by

one binding on all, 41, 176.

DIRECT TAX (see Taxation)—
what is, 1, 2, 3, 61.

wliat is not, 4, 61 ; 5, 62.

DISTRICT OF COLUMBIA—
sovereign power over is in the government, and not in the corporation

of the District, 13, 56.

government may levy du'ect tax in, 9, 55.

process of courts in, 10, 55.

local municipal assessments, 11, 55.

citizenship; permanent inhabitant in, is not a citizen of a state, 12, 55.

legislative regulation of persons engaged in business held regulation of

commerce, 93, 30.

words "states of the Union" held to include, 20, 173.

sovereign power over, is in congress, 1, 2, 54

article 6 of amendments is in force and binding upon courts in, 9, 190.

DUE PROCESS OF LAW—
meaning of term same as law of the land, 22, 185,

rules for construing phrase, 23, 185.

what is, 33, 37,215; 38,216.

arrest by militia in time of insurrection is, 92, 224.

distraint for taxes is due process of law, 25, 185.

distress wan-ant issued by solicitor of treasury is, 26, 185.

ordinary rule on attorney in disbarment proceeding is, 21, 184

notice by publication is, when no personal judgment is taken, 51, 217.

to require phj'sicians to be examined before they can practice medicine,

or to cease to practice until examined, etc., is due process of law, 52,

218.

proceeding to remove officer upon hearing is, 99, 225.

a bill in equity to vacate judgment for tort committed under military

authority is, 96, 97, 225.

ad quod daimium proceeding is, 95, 224

a law vaUdating contracts is, 93, 224



INDEX. 255

DUE PROCESS OF LAW — continued.

service on one member of firm to bind firm and member served is, 72,

22t.

control of insurnnce company by state auditor lield U) be, 83, 223.

law requiring railroads to be fenced is, 61, 219.

proceedings adai)ted to the nature of the case and enforced in the usual

methods are, 68, 221.

punishment for contempt Is, 69, 221.

authority to cori)oration to improve water-way and take tolls does not

dei)rive i)ersons of property without due process of law, 65, 220.

exercise of eminent domain when properly guarded is, 34, 21o ; 59, 219,

law forbidding use of engines on streets is, 60, 219.

equitable proceeding to determine title to real estate is.. 74, 221.

effect of irregular verdict in criminal trial, 76, 222.

ti'ial for felony on information is, 77, 222.

law requiring locomotive engineers to be examined, and requiring rail-

road company to pay, held valid, 53, 218.

railroad's liability for injuiy to employees held valid, 54, 218.

a law fixing rates on railroads held invalid, 55, 218.

other laws on same subject sustained, 57, 218; 58, 219.

a law fixing charges for warehouses sustained, 56, 218.

plenary suit and trial by jury not necessary, 21, 184.

does not imply that all trials in state court be by jury, 36, 215.

in resiiect to taxation, what is, 38, 39, 40, 41, 42, 43, 44, 216; 45,

46,47,48,49, 50, 217.

prohibition does not refer to erroneous decisions of courts, 70, 221.

nor to prohibit passage of statute of limitations, 71, 221.

change of sentence cannot be made by court, when, 29, 186.

a fugitive from justice who is kidnaped and taken back for trial is not

deprived of liberty without due process of law if ti'ial is in other re-

spects regular, 94, 224.

restraining importers from suing to recover excessive duties does not

violate this clause, 28, 185, 186.

prohibition extends to the government, 24, 185.

DUTIES—
synonymous with imposts, 3, 16.

a state law requiring importers to take out license held to be a duty on

imports, 3, 102.

stamp tax on bills of lading of interstate commerce held to be a duty, 4,

103.

tax on auction-sales of imported goods a dut}', 6, 103.

definition of, 1, 102.

power to lay is a branch of the taxing power, 2, 102.

DUTY ON EXPORTS—
what constitutes, 10, 103.

^

ELECTIONS FOR SENATORS AND REPRESENTATIVES
time, place and manner of holding (art I, sec. 4, clause 1), 9.
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ELECTORS —
not uniform in different states, 2, 4.

for president and vice-president, how appointed (art. II, sec. 1, clause 2),

110.

clause 3 altered by twelfth amendment,

time of choosing, how determined, clause 3, 111.

ELEVATORS AND WAREHOUSES -
state may fix rates for, 157, 39.

EMINENT DOMAIN—
the power is an incident of sovereignty, the fifth amendment is a limita-

tion on the power, 7, 183.

proceedings to ascertain compensation may be made to conform to state

laws, 8, 183.

right of, exists in general government, 18, 19, 59.

state laws cannot mterfere with exercise of, by general government, 10,

183.

state cannot exercise over propertj^ of general government, 9, 183.

raih-oads may be authorized to exercise right, 4, 182.

United States may authorize a railroad company to exercise in territory,

5, 182.

general government may exercise by requiring removal of bridges over

navigable waters without compensation, 6, 182, 183.

when taken by government during war, compensation must be made,

19, 20, 184.

taking need not be actual and hteral to entitle the owner to compensa-

tion, 18, 184.

property of incorporated company may be condemned, 11, 183.

franchises are propeity, and stand on same footing as the property of

individuals, 12, 183.

where use only is impaired, no compensation can be enforced, 13, 183.

when taken because obnoxious to public health, morals or pohcy, com-

pensation must be made, 14, 183.

common-law principles were intended to be established beyond legis-

lative control by fifth amendment, 17, 183.

compensation against government may be enforced in court of claims,

15, 184.

compensation need not be made in advance, 16, 184.

corporate property subject to, 204, 205, 92.

there is nothing in nature of contract between owner and state in con-

demnation proceedings, 94, 76.

when ample provision is made for inquiiy as to damages, etc., held due

process of law, 34, 215 ; 59, 219.

EQUAL PROTECTION OF LAWS —
what term implies, 35, 215.

a statute which authorizes greater number of challenges to juror in city

than country is not in violation of this provision, 82, 223.

see further on subject, 79, 81, 222; 82, 83, 84, 85, 86, 87,223;

89, 91, 224.
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ESTATES OF MINORS—
laws n'latiii<; to may be amended without impairing obligation of con-

tract, 92, 75.

EXCISE—
what is. 4, 10.

income tax is, 2, G.

EXPORTATION—
when it begins, 100, 31 ; 11, 103.

EXPORTS—
money used in business of, wlien subject to taxation, 7, 103.

when i)rohil)ition to tax begins, 11, 103.

stiimp on snufF, etc., intended for exportation held not export duty,

7,02.

EX POST FACTO LAW—
defined, 24, 25, 26, 27, 00.

does not apply to civil proceedings, 29, 00.

relates to criminal cases only, 30, 31, 07.

act of Colorado held to be, 32, 07.

a statute increasing punishment held to be. when. 33, 34, 07.

a statute changing place of trial held not to be, 35, 07.

EXTRADITION—
included in treatj'-making power, 14, 110.

couiis must take notice of treaty in respect to, 24, 174.

person extradited cannot be tried for an offense different from. 24,

174

purely a national act, 1, 130.

on demand of foreign government a state has no right to surrender fu-

gitive under, 13, 102.

FAITH AND CREDIT—
to be given to records of other states; intent of section, 29, 155; 33,

156.

record when duly authenticated imports absolute verity. 30, 155.

process or appearance must be shown or judgment is a nullity, 31,

156.

but where it is shown record is conclusive, 32, 150.

wills, probate of, 34, 150.

attachment laws; effect of title acquired under, 16, 153.

laws of states ; effect to be given in other states, 16, 154.

must be proved, 17, 154.

this section establishes a rule of evidence rather than of jurisdiction,

18, 154.

statutes which resti'ct this c\nuse are unconstitutfonal, 19, 154.

statute of limitations held valid as applied to judgments of other states,

21, 154.

jurisdiction must be shown to have attached to the court rendering tlie

judgment, 22, 23, 24, 154; 25, 27, 155.

record as to jurisdictional facts may be contradicted, 28, 155.

17
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FEDERAL COURT—
processes of, authority of congress to regulate, 17, 58,

FEDERAL GOVERNMENT—
agencies of, how far exempt from state control, 36, 175.

FELONIES ON HIGH SEAS—
define and punish (art I, sec. 8, clause 10), 48.

FERRIES —
states have power to establish and regulate, 36, 37, 199.

FLORIDA—
statute regulating telegraph, invalid. 111, 38

FORCES —
land and naval : to make rules for (art I, sec. 8, clause 14), 53.

FOREIGN GOVERNMENTS—
recognition exclusively a political act, 3, 118.

FOREIGN SOVEREIGN —
as such, may sue in federal court, 120, 135.

FOREIGN STATE —
Cherokee Nation is not, 121, 135.

FOURTEENTH AMENDMENT—
object of, 1, 210.

gives citizenship, and denies to state power to withhold, 2, 210.

first clause, intent of, 3, 210.

not designed to interfere with police power of state, 4, 210.

second clause is a prohibition on states, 5, 211.

refers to citizenship of L^nited Slates only, 18, 212.

voting; privilege of not protected by this amendment 19, 213.

is a limitation on state action only, and does not apply to acts of indi-

viduals, 100, 225.

applies to all agencies of state, legislative, executive or judicial, 101,
225.

constitution is broader than the statute, 102, 225.

doctrine of Slaughter-House Cases, that amendment applied primarily

to the freedmen. adhered to, 103, 225.

whether to any other purpose, quaere. 103, 225.

doctrine as it existed prior to amendment, stated, 104, 225.

"civil rights " bill held valid, 2, 227.

does not confer on congress the power to enact laws for suppression of

crime within a state, 3, 227.

FREEDOM OF PRESS —
congress cannot limit circulation of printed matter except through

mails, 7, 179.

FUGITIVES FROM JUSTICE, 2, 159, 160.

what acts are included in clause, 1, 160.

party demanded must be charged w^ith crime within the state, 2, 160

;

11,162.

and must have fled from state, 11, 162.
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FUGITIVES FROM JUSTICE— continued.

general government cannot coerce subniiasion, 3, 100.

h((he<is corjxts will lie to intjUT** jus to legality of arrest, 4, 100.

federal courts have not exclu ive jurisdiction in Huch casr, 5, IGO; 8,

101.

duties and pi^wcrs of executive on whom demand is made, 0, 7, 100.

duty to surrender not absolute, 12, 102.

authorities on subject not harmonious, 10, 102.

state cannot surrender fugitive upon demand of foreign government
13,102.

FUGITIVES FROM LABOR, 3, 102, 103.

persons referred to were African slaves, 3, 103.

object of clause was to secure to slaveholders their property, 5, 103.

states cannot control subject, 6, 7, 103.

GENERAL GOVERNMENT—
supremacy of, 1, 170.

right to protect this supremacy, 2, 170.

powers may be exercised through physical force, 3, 170.

when conflict, state laws must yield, 4, 171.

relation of state and nation compared, 4, 171.

their unity consistent with national supremacy, 11, 172.

GOVERNMENT BONDS—
capital of bank invested in, not subject to state tax, 13, 19.

a tax on, is a tax on the power of the government to borrow money,
15, 19.

GOVERNMENT SECURITIES —
state cannot tax, 1, 17; 12, 19.

GUARANTY TO THE STATES—
1. Republican form of government. 2. Protection from invasion.

3. Against domestic violence (art IV, sec. 4), 108.

congress is to decide w^hat government is legal, 1, 108.

may delegate this power to president 2, 108.

decision when made is conclusive, 3, 108.

unauthorized bodies assuming to legislate, how reached, 4, 108.

HABEAS CORPUS—
a generic term, 10, 00,

the writ here referred to is ad snhjicieudum. 9, GO.

suspension of privilege does not suspend the writ, 1, 59.

suspension; congress alone can authorize, 11, 00.

president cannot suspend. 1 1 , 00.

president cannot authorize suspension. 11, 00.

congress sole judge of necessity of suspension, 12, 01.

congress may authorize president to suspend, 13, 01.

will lie to protect persons under provisions of fifth amendment 2, 182.
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HABEAS CORPUS— continued.

state court has no jurisdiction in, Avhen person held under authority of

United States, 6, 60.

power of congress to pass statute may be inquired into, 7, 60.

constitutionahty of law may be inquired into under proceedings, 8, 60.

writ lies to inquire into sentence by military commission, 7, 190.

legality of arrest upon requisition may be tested by, 8, 161 ; 10, 162.

when supreme court of United States may issue, 4, 60; 72, 73, 145;

74, 75, 76, 77, 78, 146.

state courts cannot extend writ beyond Umits of state, 79, 146.

how term is understood, 5, 60.

no law of congress prescribes cases in w^hich it shall issue, 5, 60.

when usages of war cannot sanction suspension of, 2, 3, 60.

HIGH SEAS—
crimes committed on, defined, 1, 48, 49.

words do not include navigable rivers, 2, 49.

robbery on, is piracy, 3, 6, 49.

words defined, 7, 49.

HOMESTEAD ON PUBLIC LANDS—
protection to settlers on, 12, 58.

HOUSE OF REPRESENTATIVES—
how composed (art. I, sec. 11, clause 1), 4.

who may vote for members of, 1, 4.

when not the final judge of its own powers and privileges, 8, 13.

• vacancies in, how filled, 1, 6.

speaker of, how chosen (sec. 11, clause 5), 6.

IMMUNITIES—
protection of, 9, 57.

IMPOSTS—
definition of, 1, 102.

synonymous with duties, 3, 16.

state forbidden to levy (art. I, sec. 10, clause 2), 102.

this clause is an exception to the acknowledged power of states to levy

taxes, 2, 102.

INDIANS—
land-grants from, not recognized, 14, 232.

INDIAN TRIBE—
tribal relation and rights, 141, 37.

when tribal or other relations exist, is wholly a political question, 144,

37.

INDICTMENT —
the requirement is jurisdictional, 39, 187.

INDICTMENT BY GRAND JURY—
does not prevent courts from punisliing for contempt, or disbarring an

attorney, 37, 187.
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INFAMOUS CRIME—
offense constituting, defined, 30, 31, 32, 34, 186.

wluit changes in law this clause of lifth amendment produced, 33, ISO.

what is not, 35, 36, 1«0, 187.

INHABITANT—
meaning of term, 1, 2, 5.

INJUNCTION —
will not lie to restrain president in performance of official duties, 5, 11*^:

12, 122.

will not lie from federal to state court, 13, 122.

INSOLVENT LAWS OF STATE —
assignees under of insolvent corporation cannot be sued in United States

court, when, 80, 131.

INSPECTION, 15, 16, 17, 18, 19, 20, 104,

INSURRECTION —
liability of persons engaged in suppression of, 7, 231.

INTEMPERANCE—
laws to promote must not regulate interstate commerce, 131, 36.

INTOXICATING LIQUOR—
congress may exclude from Indian countiy, 109, 33-37.

congress may prohibit sales of to Indians, 143, 37.

tax on wine and beer manufactured out of state, when void, 67, 27.

a state tax on persons selling liquors not manufactured in state, when
invahd, 81, 29.

brought from a sister state may be taxed, 9, 103.

right to sell not an immunity of citizenship, 22, 23, 213.

right of state to prohibit manufacture and sale of, 24, 25, 26, 214.

manufacture for export may be prohibited by state, 169, 40.

sale by importers in original package not subject to state laws. 177, 42.

government license to sell does not confer right to sell in violation of

state laws, 28, 30, 198.

excise tax on, no bar to state laws, 5, 16.

government Ucense to sell subject to state laws, 34, 175.

IOWA —
mandamus may issue in to compel levy of tax bymuicipal coi-poration.

JUDGMENTS —
congress may annul, when, 20, 21.

in United States courts ; marshal appointed to levy tax in satisfaction

of, 22, 233.

JUDICIAL POWERS—
how derived, 8, 120.

JUDICIAL QUESTION—
violation of treaty is not, 99, 133.



262 IN-DEX.

JUEORS, SELECTION OF—
law of congress prohibitiug discrimination on account of color, etc., is

authorized by thirteenth and fourteenth amendments, 98, 225.

KENTUCKY AND VIRGINIA
compact between, 31, 175.

KING CAN DO NO HARM—
is a maxim not recognized in this coimtry, 23, 233.

LANDS —
government, within state, when not ceded by state government, liolds

as ordmary proprietor, 4, 54.

government can only obtain control under article I, section 8, clause 17,

by cession from or ratification of state, and acceptance of congress, 5,

6, 55.

LEGAL TENDER—
state forbidden to make (art I, sec. 10, clause 1), 63.

making bank-notes legal tender does not affect the validity of bank,

8, 64.

power of congress to declare what is. is considered settled, 1, 46.

constitution only recognizes gold and silver coin as such, 6, 46.

LEGAL TENDER ACTS (17, 19) —
unconstitutional as to prior debts, 3, 46.

above overruled, 4, 46.

decisions on, 3, 4, 46 ; 4, 5, 230 ; 18, 19 ; 6, 231.

act making treasury notes such, not applied to payment of state taxes,

4, 195; 39, 176.

LICENSE—
tax on tow-boats held void, 77, 28.

cities may demand for sale of beer, 57, 26.

government, to sell intoxicating liquors, does not confer on Hcensee

power to sell in violation of state law, 28, 30, 198.

LIMITATION —
statutes of held vahd as applied to judgments of other states, 21, 154.

LIMITATION LAWS—
no clause in constitution restrains state from enacting, 31, 198.

retrospective, congress may enact, 38, 235.

LOTTERY—
law authorizing may be repealed without violating contract 91, 75.

chai'ter held a contract; cases distinguished, 118, 79.

MAINE—
law of, respecting navigation of Penobscot river, valid, 22, 21.

MANDAMUS—
president is not subject to in relation to official duties, 5, 18.

United States court cannot issue to compel secretary of treasury to pay
out money, when, 15, 122.

will not lie from state court to United States officer, 13, 232.
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MARITIME LAW—
subject to iiuHlification by congress, 37, 235.

MARITIME LIEN—
statt^ legislatures cannot create, 38, 120.

MARTIAL LAW —
cannot be declared in anticipation of threatened invasion, 3, 60.

MARYLAND —
law of, regulating storage of tobacco, held valid. 74, 28.

MASSACHUSETTS—
law of, when applied to telegraphs, held invalid, 35, ITo.

TVIIGRATION OR IMPORTATION OF PERSONS —
this refei-s to African slaves, 2, 3, 59.

MILITARY TRIAL—
usage of war cannot sanction, where federal authority is unopposed,

2,60.

MILITIA —
article II, Amendments; the right here secured is mherent, 1, 180.

to provide for calling (art. I, sec. 8, clause 15), 53.

congress may authorize president to call, 1, 3, 53.

power conferred to be exercised in emergency. 2, 53.

decision of president as to emergency final, 1,2, 53.

order for calling, given to chief executive of state, 5, 54.

refusal to obey call may be punished, how, 6, 54.

MINNESOTA—
statute to regulate inspection of cattle held invalid, 175, 41.

MISSISSIPPI—
statute respecting colored passengers on railroad valid, 178, 42.

MISSOURI—
constitutional provision held a bill of attainder, 23, 66.

law to establish a loan office held to authorize emission of bills of credit

and invaUd, 10, 64.

NATIONAL BANKS—
shares subject to state tax, 7, 18.

conditions on which shares may be taxed, 8, 18.

limitation on state in taxing, 14, 15, 16, 17, 173.

shareholders may be taxed by state, 13, 14, 196.

tax on shares ; bank may be required to pay, 9, 18.

state laws for taxing, when valid, 12, 282.

taxation of; state cannot discriminate against, 19, 173.

assessment of by state held valid, 7, 171.

not subject to state usury laws, when, 13, 172.

subject to state legislation, how and to what extent, 6, 171 ; 36, 175,

176.

NATIONAL CURRENCY—
power of congress to provide for, 18, 19.
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NATURALIZATION—
alien thereby becomes a citizen of United States and of any state in

which he resides, 10, 44.

only foreign-born are subjects of, 8, 44.

state has concurrent authority on subject to what extent, 1, 5, 43 ; 6, 44.

state laws on subject cannot contravene laws of congress, 1, 43.

power of held to be exclusive in congress, 3, 43; 7, 44.

above commented on and explained, 4, 43.

evidence of, 12, 44.

effect of, 13, 44.

of Indians, 11, 44.

state cannot make subject of foreign government a citizen of United

States, 9, 44

NAVIGABLE RIVERS—
wholly within a state, subject to state laws, 26, 22.

NAVIGABLE WATERS —
state may authorize dam across until congress acts, 125, 35.

also may authorize a bridge over, 126, 35.

regulation of commerce on, see pages 20, 21, 22, 23, 24, 25.

NAVIGATION—
steamboat; state legislation regulating rights of passengers on, held

void, 163, 39.

state cannot obstruct streams, when, 41, 24.

on high seas, national in character, 39, 24.

bridge obstructing, 20, 21.

NAVY—
to provide and maintain (art I, sec. 8, clause 13), 53.

what government is authorized to do, 1, 53.

jurisdiction, extent of, 2, 53.

NEGROES —
not included in the term "We, the people," 2, 1.

NEW STATES—
rights of in navigable waters, 3, 164.

right of eminent domain passes to, 4, 164

prior laws of congress for territory have no force in, 5, 164

NEW TRIALS—
number may be limited, 88, 224

NEW YORK—
» statute concerning masters of vessels, etc., held valid, 173, 41.

statute imposing tax on passengers from foreign state void, 75, 28.

act gi-anting exclusive right to navigate Hudson river invahd, 36, 23.

NUISANCE—
bridge that obstructs navigation is, 23, 21.

if constructed in accordance with laws of the state and of congress, is

not, 30, 22.
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OATH OF OFFICE—
stato officers may presorilx' fuilhcr f)atli, 177.

OBLIGATION OF CONTRACTS —
congress cannot impair when nuiclc uiidcr its autliority, 27, 233.

ORDINANCE OF SECESSION—
vtli^'t ol". 32, 234.

OREGON —
juovisions respecting navigable w;»ters in act admitting state, 34, 23.

ORKHNAL PACKACiE—
goods in, when not subject to tax, 13, 104.

when may be taxed, 14, 104.

PARDONS—
meaning- of word, how determined, 13, 113.

elfectof, 14, 114.

proclamation of, includes aliens, 16, 114.

conditions may be annexed, 17, 18, 114

issuance of cannot be enjoined, 20, 114.

president cannot be enjoined from issuing, 20, 114.

exclusive power in president, and cannot be controlled by congress, 24,
11 o.

effect of proclamation of December 25, 1868, 14, 114

includes aliens, 16, 114.

unnecessary to prove adhesion to the United States, when, 15, 114.

may be conditional, 17, 18, 114.

must be pleaded and proved to be of avail in any given case, 19, 114.

PARTNERSHIP—
service on one member of firm is sufficient to bind firm and the mem-
ber served, 72, 221.

PATENTS—
how subject to state control, 33, 175.

PENNSYLVANIA —
law respecting trials by court-martial in militia valid, 3, 53.

PENSION MONEY—
embezzlement of by guardian may be punished under law of congress,

15, 58.

PEOPLE -
we the, 1, 1.

government emanates from, 3, 1.

of the United States, synonymous with citizen, 4, 1.

constitution ordained and established by, 5, 2.

competent to vest power in congress, 1, 15.

PERSONS—
corporations are, 62, 219.

coi'porations of one state are not persons within another state, 63, 220.

power of state over corporations as such, 64, 220.

Cliinese axe, 66, 220.
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PETITIOX—
right of, 2, 179; 8, 179; 9, 180.

PILOTAGE—
state law regulating, 14, 17.

states may legislate on, 43, 24 ; 44, 24 ; 45, 24 : 47, 25.

law of state held not to be a tonnage tax, 12, 106.

law of Louisiana regulating, held void, 46, 24.

law of Georgia regulating, held void, 48, 25.

PIRACY—
robbery on 1 igh seas is, 3, 6, 49.

PLEADINGS—
need not set out specific article of constitution involved, 96, 133.

POLICE POWER—
limit of, 105, 32.

extent of power, 106, 33.

legislature cannot barter it away, 199, 91 ; 200, 203, 92.

laws for control of corporations, how far police power, 201, 92.

what is, 202, 92.

in exercise of, the manufactm-e of intoxicating liquors may be pro-

hibited by state, 198, 91.

right to legislate as to health, life and safety of citizens, 122, 34;

123, 35.

law respecting vessels and passengers valid, 173, 41.

inspection of cattle designed for meat, law relating to held invalid, 175,41.

regulations may be made for good order, peace and protection of com-

munity, 23, 197.

local improvements for health or prosperity of community, 24, 198.

protection of lives, health and morals, 26, 27, 198.

oils; inspection and gauging of, 25, 198.

over internal commerce, 29, 198.

prohibiting use of engines on streets is a valid exercise of, 60, 219.

ordinance fixing time for closing laundries and forbidding work on

Sunday is, 67, 220.

not limited by fourteenth amendment, 90, C24.

POLITICAL DEPARTMENTS OF GOVERNMENT—
relation of Indian tribes to government a question for, 142, 37.

POLITICAL POWERS—
decisions in regard to, when made, are conclusive, 3, 168.

POLITICAL QUESTIONS —
when there are two opposing governments, which is legal is a political

and not a judicial question, 17, 232.

not cognizable by courts, 16, 17, 123.

POLYGAMY —
may be punished, 4, 179.

article I of amendments does not protect. 5, 179.

Idaho statute concerning, valid, 6, 179.
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PORTS OF DIFFERENT STATES—
no preference (art I, sec: 9, clause 6), 62.

POST-OFFICES AND POST-ROADS—
article I, section 8, claiLse 7, 47.

congress may dosiKiiati.' what shall he carri«'<l in mails and what ex-

cluded, 4,47; 5, 6, 4S.

congress cannot forhid transporfcitiou hy other methods, 6, 48.

implied ix)wers under this clause, 2, 47.

powei-s conferred not confined to instrumentalities used when constitu-

tion was adopted, 3, 47.

POWERS OF GOVERNMENT—
how distrihuted; legislative, executive and judicial, 15, 232.

PRACTICE—
evidence in criminal case ; witness in his own behalf subject to cross-

examination as other witnesses, 122, 130.

PRESIDENT AND VICE-PRESIDENT—
election of (article XII, Amendments), 207, 208.

presidential electors' functions, 1, 208.

fraudulent voting for, punishable by state, 2, 208.

PRESIDENT OF UNITED STATES —
executive power vested in (art. II, sec. 1, clause 1), 108.

authority of, when beyond the reach of other departments, 1.

as commander-in-chief {art II, sec. 2, clause 1), 112.

may form military government, 8, 114.

and establish provisional courts, 12, 113.

may allow- added rations, 9, 113.

may declare blockade, 10, 113.

cannot establish prize courts, 11, 113.

must observe laws of nations, 3, 112.

establish rules, etc., 4, 112.

call out militia, 1, 112.

decision of, conclusive when, 2, 112.

may direct movements of forces, 5, 113.

subjugate enemy, 6, 113.

employ secret agents, 7, 113.

political powers of, 6, 109.

suspension of habeas coi^jms, when power may be exercised by, 8, 110.

not liable to answer to writ of habeas corpus, 9, 110.

power to adjourn congress, 2, 117.

power to waive exemption of United States from suit, 20, 233.

Xmrdoning power of, cannot be controlled by congress. 23, 115.

appointment of officers; nomination is the sole act of the president, 6,

116; 3, 109.

dates from wlvn, 4, 109.

when complete, 7, 116.

power to appoint includes power to remove, 8, 116.

when discretion of president as to. ceases, 5, 109.

appointment to office; has power to supersede, when, 9, 116.
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PRESIDENT OF UNITED STATES— continued.

appointment of ambassadors, etc. ; in what sense the words are used,

11, 116.

discretion of, when not subject to control, 6, 118.

not subject to injunction or viandamus, 5, 18 ; 12, 122.

when acts of heads of all departments may be controlled by courts, 2,

108.

how acts of departments are construed, 7, 110.

decision of, conclusive when, 1, 117.

cannot suspend writ of habeas corpus except as authorized by congress,

17, 60.

has authority to protect justices of supreme court, 7, 118.

PRIVATE BOOICS—
persons subject to penalties cannot be compelled to produce, 4, 181.

PRIVILEGE OF CITIZENS—
the citizens of each state are entitled to all the privileges and immuni-

ties of citizens in the several states (art. IV, sec. 2, clause 1), 156.

statute of limitations discriminating against non-residents, held not to

violate clause, 12, 158.

Texas cattle; laws resti'aining not in violation of clause, 13, 158.

what privileges and immunities are meant ; such as ai'e common to all,

3, 156.

those which are fundamental, 15, 158.

what are not privileges ivithiii meaning of clause—
marital rights are not, 4, 157.

right of women to practice law is not, 5, 157.

citizens of one state are not invested by this clause with any interest

in common property of another state, 7, 157.

right of suffrage is not, 22, 159.

citizens of a state, who are, 1, 156.

women are, 21, 159.

corporations are not within meaning of this clause, 18, 158.

corporation cannot emigrate, 17, 158.

state may discriminate in favor of its own, 19, 159.

but the terms imposed must be consistent with the constitution,

20, 159.

object of section; is directed against state action, 16, 158.

it secures rights but does not create them, 14, 158.

secession; did not sever the Union of the states, 9, 157.

PUNISHMENT—
one cannot be added after the other, 51, 188.

QUARANTINE—
states may regulate, 165, 40.

RAILROAD—
right of way over public domain in territory must be respected by state,

32, 175.
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RAII.roAD— rontinnoil.

effect of consolidation on cliartcr.d ii;.^lits, 127, 128, HO; 169, 170,

171,87.

contract with elevator Inid valid. 156, 'AK

state may lix rates for, 159, 160, 161, 162, HO.

state cannot control rates on commerce interstut<', note to 159, •>'.);

162, 39.

power of state over rates, 155, 38.

double liability for stock killed held valid, 61, 210; 89, 224.

classification of for fixin.i; rates held valid, 91, 224.

chartered by territory, rights to be preserved by succeeding state, 42,

236.

RAILROAD ENGINEERS—
exammation of, 168, 40.

REBELLION —
states in, were not out of Union, 5, 168.

debts in aid of, unconstitutional, 29, 234.

how far laws of states in, were valid, 30, 234.

power of congress to suppress, 1, 44.

RELIGION—
protection in worship not guarantied by constitution, 3, 179.

RELIGIOUS LIBERTIES—
not protected by constitution ; this is left to the state, 39, 235.

REMITTITUR—
after verdict, held not to be a re-examination, 20, 193.

REVIVAL OF CAUSES —
after trial by jury in state court and vacating of verdict the cause may
be removed, 17, 193.

no invasion of state domain, 91, 132.

REPRESENTATIVE IN CONGRESS—
qualification of (sec. 11, clause 1), 5,

state can fix no additional qualification, 3, 5.

REPRESENTATIVES AND DIRECT TAXES—
apportioned (art I, sec. 11, clause 3), 5.

RETROSPECTIVE LAWS —
when may and when may not be enacted, 10, 57.

REVENUE—
bills for raising, must originate in house (art I, sec. 7, clause 1), 13.

bills for, senate may amend (clause 2), 13.

internal, law valid, 9, 10,

REVENUE OFFICERS—
right of, to compel production of bonds and pai>ers, 9, 181.

distress warrants issued by solicitor of treasury valid, 7, 181.

RIGHTS -
protected by congress, 9, 57.
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SALARIES—
of government officers, not subject to state taxation, 38, 176.

SEARCH-WARRANTS—
probable cause, 1, 180.

oath or affirmation does not ajiply, when, 8, 181.

SECESSION—
did not sever the union of states, 9, 157.

SEIZURES—
United States courts have exclusive jurisdiction in cases of. 1, 121.

SENATE—
vice-president to preside (art I, sec. Ill, clause 4), 8.

sole power to try impeachment, 8.

SENATORS —
classification of. 3, 7.

seat of, how vacated, 1, 7.

SLAVERY—
abolished (art. XIII, Amendments), 208.

scope and objects of the amendment, 1, 208 ; 3, 4, 5, 209.

main pui-pose of, 2, 208.

letter and spirit of, applies to all cases within its purview, 2, 208.

section 5519, Revised Statutes, not within scope of amendment, 6, 209.

sale of slaves prior to adoption of amendment, consideration for may be

enforced, 7, 209.

SOVEREIGN POWERS —
the federal government possesses, 43, 236.

SOVEREIGNTY—
of state and nation, distinct ; that of nation will be regarded as supreme

until question is settled, 35, 234

SPIRITS —
distilled; tax on, valid, 12, 17.

STATE —
not subject to be sued in United States courts (art XI, Amendments),

200.

cases in which officers of state may be sued, 5, 6, 201 ; 7, 8, 9, 10, 11,

12,202; 13,203.

when not maintainable against state officers, 14, 203; 15, 16, 18, 204

how to determine when state is a party within meaning of the eleventh

amendment 17, 18, 204

may waive exemption, 19, 20, 204

to prevent suit the interest of state must be divested, 30, 206.

where state is a member of a corporation, the corporation may be sued,

31, 200: 32, 207.

Juan Madrazo's Case, 29, 206.

object of provision. 28, 206.

counties are not witliin the prohibition, 26, 205.

not liable for acts of its officers, 36, 235.

consent may be upon such terms as the state sees fit to impose, 21, 204
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STATE — continuod.

may be ^vitluha^vn. 21, 204 ; 23, 205.

consent given makes jurisdic-tiou eomplctf, 22, 204.

creditors cannot use the name of the stiitc whereof tliey are citizens to

maintain a suit against another state, 24, 205.

original jurisfUction of suiireme court is the only exception to the pro-

hibition. 27, 205.

powers of, before adoption of articles (^f confederation, 18, 233.

STATE CONSTITUTIONS —
adoption of, a political question not cognizable Ijy courts, 16, 123.

STATE COURTS— *

may enforce laws of congress when, 19, 232.

STATE GOVERNMENTS CONFLICTING—
which is legal is a political and not a judicial question, 17, 232.

STATE LAWS —
construction of, by state court, conclusive, 39, 141.

STATE LEGISLATION—
must be with regard to its own jurisdiction, 20, 154.

STATE, POWERS OF—
state has all the power of British parliament when not restrained by

constitution, 22, 197.

retain all powers of legislation not taken away by constitution of state

or United States, 38, 199.

the sovereign powers of remain unaltered except so far as they were

granted to the United States by the constitution, 50, 200.

the powers thus retained were not necessary to be defined, 5 1 , 200.

are not limited by tenth amendment, 1, 194.

over properly of corporation after charter expires, 33, 199.

state may refuse to allow aliens to take by descent, 35, 199.

to establish and regulate ferries, 36, 37, 199.

may exclude foreign corporations, 39, 40, 199.

or may make them corporations of state, 46, 200.

may limit charges by railroads, 42, 199.

may enact bankrupt laws, 43, 199.

restricted as to discharge of bankrupt, 44, 200.

may use military force to quell domestic insurrection, 45, 200.

may tax a railroad used as a post-road, 2, 194 ; 9, 195.

private corporations and all trades may be taxed by state, 3, 194.

right of taxation is a part of the sovereignty of a state, 7, 8, 10, 11,

195.

may tax sliareholders in national bank, 13, 14, 19G.

may exclude foreign corporations, 39, 199.

may exempt i)roperty from taxation, 6, 10, 11, 195.

may punish fraudulent voting for presidential electoi's, 2, 208.

STATE SOVEREIGNTY—
limited by constitution of United States, 79, 146.

cannot extend beyond limits of state, 79, 146.

cannot interfere by habeas cot^jus where person is held by United States

court, 80, 146.
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STATE STATUTES—
construction of by state court conclusive, 41, 199.

STATE TRIBUNAL—
must conform to supreme law, 10, 172.

STATUTE—
wlien it takes effect, 1, 2, 3, 14.

SUFFRAGE —
each state regulates, 3, 4.

SUITS PENDING —
congress can exercise no power over, 16, 233.

SUITS IN REM —
effect of ; no personal judgment can be rendered in, when, 100, 134

SUPREME COURT —
original jurisdiction (art III, sec. 2, clause 2), 136.

this is not exclusive, 1, 2, 136.

jurisdiction conferred by this clause does not authorize the issuance of

mandamus, 3, 4, 136.

in cases in equity, 7, 137.

by a state against a citizen of another state, 8, 137.

none to cause levy of municipal tax to pay judgment, 9, 137.

in case of consuls, not exclusive, 11, 137.

may be exercised without enabling act. and how, 10, 12, 137.

may be between state and one of its citizens, 13, 138.

extends to removal of obstructions from navigable river running be-

tween states, 15, 138.

to determine boundary between states, 16, 17, 138.

when state has interest it must be substantially affected, 18, 138.

penal laws of state will not be enforced, 19, 138.

appellate jurisdiction (art III, sec. 2, clause 2), 122 ; 22, 23, 24, 25, 26,

139.

jurisdiction is regulated by congress, 22, 139.

appellate jurisdiction from state court not limited by amount in con-

troversy, 23, 25, 139.

Northwest Territory, writ of error does not lie to courts of, 24, 139.

mere fact that constitution is involved gives no right to review judg-

ment of district or circuit court ; the amount involved controls, 26,

139.

eiTor to state court
;
pleading ;

particular section of constitution relied

on need not be pleaded, 38, 141.

not sufficient to aver that law of state is unconstitutional ; it must re-

fer to United States constitution, 61, 144.

right under constitution of United States must be specially set up and

claimed in state court, 62, 144.

state and federal questions combined, rule in, 40, 141 ; 44, 142.

rules governing question of writ of error, 46, 142.

federal question must be necessary to determination, 47, 142.

state constitution ; laws in violation cannot be reviewed by United States

supreme court on writ of error to state court, 53, 143; 58, 144.
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SUPRE:\IE court— continued.

juiisdic-tion on writ of oiTor to stuto couit; doos not lie wlien law of a

territory is called in (luestion, 43, 144.

cannot review because judj^nient of stat<' court refuses to give efTrct to

contracts; a law of the state must l)e called in question, 64, 144.

where no right is claimed undtn* constitution or laws of United Stfitea

proceedings are not subject to review by United States court, 59, 144

6Ui)reme court cannot g<j out of record to examine questions under

writ of error, 60, 144.

decisions by state courts declaring its own statutes unconstitutional,

not subject to review, 69, 145.

when it will examine on writ of error the judgments of state court, 6,

121: 9, 10, 122; 101, 110,134; 111, 135: 6, 13G, 137; 23,27,
28, 29, 139: 30, 31, 32, 33, 140; 34, 35, 36, 37, 38, 39, 40,

41, 141 ; 42, 43, 44, 45, 46, 47, 48, 142 ; 49, 50, 51, 52, 143.

cases in which a \^^•it of error will not lie to state court, 11, 122; 53,

54, 55. 143; 56, 57, 58, 59, 60, 61, 62, 63, 64, 144; 65, 66,

67, 68, 69, 70, 71, 145; 82, 83, 84, 147.

cases in which habeas corpus will he from, 72, 73, 145; 74, 76, 77,

78, 81, 146.

no appellate jurisdiction in cases confided to it by law, 73, 145.

has no jurisdiction to enjoin president as to official duties, 12, 122.

jurisdiction of, derived immediately from constitution, 9, 120.

final appellate tribunal. 12, 172.

justices of, are judges of circuit courts, 1, 119.

justices are entitled to protection against assault, and the president may
authorize persons to so protect them, 7, 118.

SUPREME LAW—
state tribunals must conform to, 10, 172.

treaties are, 21, 173.

state laws, w^heu enacted with assent of congress, become, 30, 175.

when acts of congress are not, 12, 172.

when act of congress and treaty conflict, the act is the supreme Law,

23, 174

SUPREMACY—
of general government, 1, 170.

TAX—
direct, how laid, 1, 6.

how hmited, 3, 6.

how many kinds, 1, 6.

a capitation tax is a direct tax, 1, 61.

direct taxes, limited how, 2, 61.

tax on bank circulation not a direct tax, 4, 61.

tax on alien is not a du*ect tax, 5, 62.

income, not a direct tax but a duty or excise, 2, 6.

on bank circulation, not a direct tax, 3, 6.

succession tax, not direct, 4, 6.

direct on District of Columbia vahd, 7, 16 ; 9, 55.
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TAX— contiaued.

succession, valid, 13, 17.

on employments, valid, 15, 17.

on state banks, held valid, 6, 16.

on government secm-ities by state, invalid, 1, 17.

United States stocks as capital of state banks, not subject to state tax.

2, 17; 3,18.

franchise of bank may be taxed, 4, 18.

state may tax United States bonds, when, 11, 18.

shares in national bank may be taxed by state, 6, 18.

extent of power of congress to lay and collect, 1, 16.

power not exclusive in congress, 2, 16.

exemption from, see Contracts.

lands purchased from United States under statutory exemption are

protected by constitution, 158, 85.

TAXATION—
power in congress, how limited, 10, 17.

power to lay imposts and duties is a branch of taxing power, 2, 102.

occupation cannot be taxed where business itself could not, 98, 31.

limitation of power in states, 8, 16.

state cannot tax passengers from foreign ports, 52, 26 ; 75, 76, 28.

state cannot tax vessels plying between states, 55, 26.

capitation tax on persons leaving a state unconstitutional, 2, 156.

state tax on railroad gross receipts held invalid, 85, 29.

franchises conferred by congress not subject to state taxes, 90, 30 ; 40,

176.

a state law taxing persons taking orders for sale of goods of other states

held void, 92, 30.

state tax on transportation company, when invalid, 86, 29.

on peddlers, when void, 65, 27.

auctioneers, when void, 66, 27.

on wine and beer manufactured out of state, when void, 67, 27.

on vessel engaged in commerce, when void, 61, 26.

on transi)ortation interstate in any form, invalid, 87, 30.

on salaries of United States officers is invalid, 38, 176.

upon receiving and landing passengers and freight, void, 79, 28.

on goods coming from another state because of such fact, is invalid,

80,28. .

on persons selling liquors not manufactured in state, when invalid,

81, 29.

state may tax money or exchange used in commerce, 53, 26.

products of agriculture, 54, 26.

its own citizens on business, 56, 26.

sale of beer, 57, 26.

shareholders in national bank, 13, 14, 196.

railroad used as a post-road, 2, 194.

private coi-porations and all trades, 3, 194.

imported merchandise, when not in hands of importer, 2 1 , 197.
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TAXATION— continued.

a railroad chartered by congress and built in part by siibsidics from

United States, 45, 177.

money earned in commerce after it Is so earned, 85, 29.

auction sales of products of other states, 8, 108.

money used for investment in exports, when suljject to tax, 7, 103.

tax on si)irituou.s liipiors brought froni a sister sUite, valid, when, 9,

loa

when vessels may be taxed by state, 9, 106.

state tax on vessels engaged in commerce, valid, when, 82, 29.

state may tax its citizens on debts due to them from citizens of other

states, 258, 101.

gi'oss receipts of railroad may be taxed by state, when, 58, 26.

right of state to exercise, 7, 171.

to regulate appraisement of property for, 7, 171.

to regulate correction of errors, 7, 171.

to tax carrj'^ing companies, 20, 197.

state laws in relation to, have no extraterritorial effect, 20, 154.

power to impose is mcident to sovereignty, 7, 8, 9, 10, 11, 195.

right of states in regard to, how subject to federal control, 12, 196.

on exports, when prohibition begins, 11, 103.

by state, limited to property wdthin its jurisdiction, 19, 197.

original package, when goods in not subject to, 13, 104.

when made subject, 14, 104.

how imposed by state on national bank, 14, 15, 16, 17, 173.

limitations on power of cities to tax private improvements, 17, 195

;

18, 196.

state may exempt property from, 6, 10, 11, 195; 15, 196.

when legislature may commute taxes, 21, 233.

stipulation in charter of railroad to pay bonus on earnings valid, 64, 27.

when state cannot tax bonds of a consolidated railroad, 31, 234.

what methods constitute due process of law, 38, 39, 40, 41, 42, 43,

44, 216.

unequal taxation not restrained by federal constitution, 39, 2ia

nor double taxation, 40, 216.

a form of regulating commerce, 87, 30.

land of Wea Indians in Kansas. not subject to, 25, 174.

TELEGRAPH COMPANIES—
congress may conti'ol, 110, 33.

communications are both postal and commercial, 96, 31.

may be taxed by states, 89, 30 ; 97,31.

where messages ai-e sent interstate, state cannot regulate delivery, 166,

40.

cannot be taxed by state on messages sent intei-state, 95, 31.

may be taxed on messages wholly within state, 95, 31.

when state laws concerning, invaUd, 18, 175.

TENNESSEE—
law taxing sleeping-cars held invalid, 83, 29.

law taxing "drummers" held invahd, 83, 29.
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TEXAS CATTLE—
transportation of, 158, 39.

possession of, 170, 40.

TERRITORY—
power to acquire, 6, 50.

power of congress to dispose of and make all needful rules and regula-

tions for (art. IV, sec. 3, clause 2), 164.

power of congress, how derived, 1, 2, 3, 165.

to make and amend laws for, 4, 5, 165.

may regulate suffrage, 6, 165.

is general and plenary, and arises under this clause, 7, 165.

over the territory, is the combined power of state and federal gov-

ernments, 29, 124; 9, 166.

cannot be interfered with, 11, 166.

to grant franchise for railroad in, 14, 166.

may be acquired by war, 1, 164.

admission as a state, the compact is binding upon the people without

their consent, 2, 164.

acquired by cession, must be held subject to constitution and laws of

government to which it is ceded, 3, 230.

relation to United States, 15, 167.

laws of when acquired remain in force until congress forms a new gov-

ernment, 18, 167.

words "states of the Union" held to include, 20, 173.

TERRITORIAL LEGISLATURES—
power of, 8, 12, 13, 166.

to annul marriage contract, 17, 167.

TERRITORIAL COURTS—
suits in, regulated by congress, 73, 130.

not continued under state, 11, 231.

TONNAGE DUTIES —
state forbidden to lay (art. I, sec. 9, clause 3), 105.

definition of, 1, 2, 105.

when not held to apply to wharfage regulations, 3, 4, 5, 6, 105,

when applied to quarantine laws and effect of, 7, 106.

tax on vessels held to be a tonnage tax, 10, 11, 106.

vessels may be taxed by state how, 9, 106.

when pilot laws held not to be a tonnage tax, 12, 106.

TRANSPORTATION —
what it implies, 79, 28.

TREASON—
against United States (art. Ill, sec. 3, clause 1), 148.

levying war, what constitutes, 1, 2, 148; 3, 4, 5, 6, 7, 8, 9, 10, 11,

149.

assemblage with treasonable design is not enough ; it must be in force,

12, 13, 149.

but arms are not indispensable, 14, 149.
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TREASON — contimiod.

Who Are Guilty of—
all who iK'iform essential military' parts or perform any part, ho\v(.*ver

minute. 15, 16, 17, 140.

persuading men to enlist is not, unless there is aetual enlistment, 18,

23, 150.

Overt Act— Practice —
must be specially charged and proved, 19, loO.

cannot he by constructive i)resence, 20, 150.

the part taken in war constitutes the overt act, 21, 150.

l)rocuring prt)visions, when an overt act and when not, 22, 150.

consists of what, 24, 25, 150.

who can be guilty of, 27, 150 ; 29, 151.

alien can be, when, 28, 150.

confession out of court, effect of proof, 26, 150.

congress to declare punishment of (art III, sec. 3, clause 2), 151.

forfeiture of land, effect of, 1, 2, 151.

no attiiinder to work corruption of blood; intent of provision, 3, 151.

pardon, effect of, on forfeiture, 4, 151.

TREATIES—
manner of giving effect to, 1, 115.

are laws of the land. 2, 115.

are supreme law, 21, 173.

may be made with Indians, 3, 115; 25, 174.

power to make extends to extradition, 13, 116.

what it includes and how conferred, 14, 117.

TREATIES AND LAWS OF CONGRESS—
have same force, 29, 174.

not suspended when in conflict with law^ of congress, 23, 174.

when ti-eaty conflicts with act of congress, the congressional act is the

supreme law% 23, 174.

TREATY—
indemnity under, congress may name commission to determine, 13, 58.

violation of, not a judicial question, 99, 133.

TREATY POWER—
extent of, 20, 173.

TRESPASS IN FOREIGN COUNTRY—
action for, may be maintained in United States courts, when and where,

109, 134.

TRIAL OF CRIMES BY JURY—
article III, section 2, clause 3, 147.

this guaranty extends to prosecution in time of war, 1, 147.

cases arising in land and naval forces are not within it. 2, 147.

a citizen not connected with the army or navy is within the protection

of the clause, 3, 147

trial, meaning of word, 5, 148.

plea of not guiltv', effect of, 4, 147.

crime, definition of and how interpreted, 7, 148.

extent of provision, 8, 148.
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TWICE IX JEOPARDY —
object of provision forbidding, 42, 187.

recoveiy of penalty in a civil suit no bar to prosecution criminally for

same act, 43, 187.

a nol. 2>i'OS. after juiy impaneled and witness sworn is a bar, 50, 188.

case stated where restriction applies, 54, 189.

want of jurisdiction, or defective indictment or mistrial, no bar to sub-

sequent ti-ial, 47, 188.

nor does a jury sworn and discharged before arraignment, 48, 188.

nor discharge of jmy because of sudden or uncontrollable emergency,

49, 188.

mistrial or failure of jury to agree does not bar subsequent prosecution,

45, 188.

nor does discharge of jmy because of the insanity of a juror, 46, 188.

unlawful coliabitation and adultery, conviction for one bars the other,

UNCONSTITUTIONAL LAW—
is no law, 26, 233.

UNION PACIFIC R R CO.—
act of congress to establish sinking fund to pay debts of, vahd, 14, 58.

UNITED STATES—
" of the United States," meaning of term, 7, 3.

a government of the people, 9, 3.

coi-porate powei-s, 10, 3.

not a league, 11, 3.

constitution of, supreme over aU, 11,3.

government is supreme, 8, 57.

its nationality and powers, 12, 3.

a new political body, 13, 3.

a firm union is essential to liberty, 8, 2.

implied powers are not excluded, 48, 200.

may create corporation, 49, 200.

cannot be su3d, 42, 43, 44, 45, 126.

judicial power of, does not extend to any suit in law or equity, com-

menced or prosecuted against one of the United States by citizens of

another state, or by citizens or subjects of any foreign state (art XI,

Amendments), 200.

prior to adoption of this amendment a state could be sued by citizen of

another state, 1, 200.

this amendment is retrospective, 2, 201.

does not apply to controversies between states, 2, 201.

states cannot be sued in United States courts by holders of its bonds, 4,

201.

stock of, not subject to state tax, 10, 18.

state law impairing the rights of persons to litigate in courts of, held

void, 179, 42.

USURY—
as applied to existing contracts, see 67, 71.

national banks are not subject to state usury laws, 13, 173.
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VESSELS, EXROLL:\rEXT OF —
law held not to apply to rivers wholly within a state, 26, 22.

VESTED RIGHTS —
nothin.^: in constitution of Unitt'd States to prohibit a state from divest-

ing vested rij:;lits, 95, 70.

may be divested by state if no contract Is impaired, 83, 84, 85, 87, 74.

VIRGINIA—
law making coupons legal tender for taxes sustained, 9, G4.

VIRGINIA AND KENTUCKY—
compact between, 31, 175.

VOTERS —
protection of, 1,9.

VOTING —
privilege of not protected by fourteenth amendment, 19, 213.

the fifteenth amendment does not confer the right to vote upon any one,

1, 227.

the fifteenth amendment simply prevents discrimination in the right to

vote, based on "race, color or previous condition of servitude," 1, 3,

227.

WAR—
power to declare (art. I, sec. 8, clause 11), 49.

is exclusively in congress, 3, 4, 50.

what constitutes, 5, 50.

civil, exists wiien, 2, 49.

property of citizen taken must be paid for, 8, 50.

declaration of, what is, 9, 51.

efliect of, does not confiscate property, 10, 51.

what is public war, 11, 51.

what is solemn war, 12, 51.

rules for capture on land and water, 21, 22, 23, 53.

effect of capture, 24, 52.

hability of captors, 25, 52.

rights of members of nation declaring it, 13, 51.

implied powers in, 15, 51.

to acquire territory is, 16, 51.

to guard against renewal of conflict, 17, 51.

to legislate for prosecuting, 18, 51.

to permit commercial intercourse with enemy, to what extent, 19,

20, 52.

acts of, exempt from liability, 16, 58.

WEIGHTS AND MEASURES—
to fix the standard of (art I, sec. 8, clause 5), 46.

WHARFAGE —
instrument of commerce, 147, 148, 37.

rights of cities to regulate, 3, 4, 5, 6, 105.
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